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ROBERT 1, THIEL 
Printer: 


(i) 
QUESTIONS PRESENTED 
Where a shipper sought reparation for the discrim- 


inatory denial of space by a common carrier by water, did 
the Federal Maritime Board err: 


{1) By denying interest on proved damages as an ele- 
ment of the reparation award? 


(2) By shortening the period for which reparation 
was awarded on the ground that the shipper had at all times 
the duty to seek fair allocation of space, rather than hold- 


ing that the carrier had the duty to apportion space if de- 


mands exceeded the space available ? 


(3) By computing reparation based on a space alloca- 
tion which relieved the carrier of the burden of proving 
facts in mitigation of damages? 
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SUMMARY OF ARGUMENT 


A. Interest: Denial of Interest was Arbitrary and 
Based on a Wrong Conception of the Law . 
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BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The order of the Federal Maritime Board, insofar as it denied peti- 
tioner the full reparation sought is reviewable under the Hobbs Act, 5 
U.S.C. 1031 et seq.; this court has jurisdiction under 5 U.S .C. 1032, and 
venue is here under 5 U.S.C. 1033. 


is D.L. Piazza v. West Coast Line, 210 F. 2d 947 (C.A. 2, 1954), cert. denied 
348 U.S. 839. 
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STATEMENT OF THE CASE 


| A. PRIOR AND RELATED PROCEEDINGS 


Philip R. Consolo ("Consolo"), the petitioner in No. 16,366, is a 
banana importer who was discriminatorily denied space by Flota Mercante 
Grancolombiana (''Flota"), a common carrier by water. The Shipping Act, 
1916, 46 U.S.C. 801 et seq., provides remedies for such discrimination, 
but the road to relief is a long and weary one. 


Consolo's complaint, filed with the Federal Maritime Board in No- 
vember, 1957 sought (1) a determination that Flota's denial of space was 
illegal, (2) a cease and desist order, and (3) reparation for the harm suf- 
fered from Flota's exclusion. In accordance with the usual Board practice, 
the merits of the complaint (i.e., the question whether Flota had violated 
the Shipping Act) were first decided, while the question of how much repar- 
ation, if any, was due Consolo was left for a later reparation hearing. 


In its decision on the merits (5 F.M.B. 633; JA 1) 1 the Board held 
that Flota had violated sections 14 and 16 of the Shipping Act, and ordered 
Flota to cease such violations and to offer its refrigerated space suitable 
for banana carriage to all qualified shippers. Flota complied with this 
order on September 1, 1959. Nevertheless, Flota filed a petition to review 
the Board's decision on the merits, and this petition is now before this 
Court as No. 15,330. 


Meanwhile, at the Board, a reparation hearing was held in which Con- 
solo proved in painful detail that Flota's illegal denial of space had dam- 
aged Consolo in the amount of $569 482.67, during the period November, 
1955 - September, 1959. The Examiner, Solomon-like, cut the claimed 
amount in halfiand in his Recommended Decision (SJA 20) called for a 
reparation award of $259,812.26 with certain interest to be added as an 


ees CoE 7; ; ; 

Throughout this brief, we refer to the Board" as meaning the Federal Mari- 
time Board, its various predecessors (the Maritime Commission, the U.S. Shipping 
Board Bureau, the U.S. Shipping Board), and its latest successor, the present Fed- 
eral Maritime Commission. Citations to "JA" are to the Joint Appendix in No. 
15,330; Citations to "SJA" are to the Supplementary Joint Appendix filed in Nos. 
16,366 and 16,369. 
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element of the award. The Board, on review, cut the Examiner's recom- 
mendation in half again, to $143,370.98, and denied any interest. 


There followed Consolo's petition in No. 16,366 (the subject of this 
brief) which seeks review of the Board's denial of three-quarters of the 
reparation claimed, and Flota's petition (in No. 16,369) which attempts to 
upset the award of any reparation. It is not yet clear whether even this 
triple review will end the litigation. | 


The Shipping Act, 1916, and the Hobbs Act, read together, vest this 
court with jurisdiction to review the denial of reparation; Dib: Piazza v. 
West Coast Line, 210 F.2d 947 (C.A. 2, 1954), cert. denied 348 U.S. 839. 
The Shipping Act, however, in Section 30, 46 U.S.C. 829, explicitly pre- 
scribes a procedure whereby a party in whose favor a reparation order is 
made must sue on the award in a District Court where the wrongdoer may 
defend. Accordingly, by motion dated July 7, 1961, Consolo moved in the 
alternative, that either (1) Flota's review (No. 16,369) be dismissed or (2) 
that Flota be required to post a bond in order to terminate the litigation 
after review here. The gist of our argument is that on any construction of 
the statutes Flota is entitled to one review, not two separate reviews of the 
reparation award. Flota openly claimed in reply that it was seeking a re- 
view here and still another review in District Court (subject, of course, to 
still further review on appeal to another Court of Appeals), 


The Motion to Dismiss or Require Bond was fully briefed and argued, 
and the Court by Order dated August 11, 1961, held the motion in abeyance 
(SJA 40). By subsequent order dated August 31,1961 the Court (1) ordered 
No. 15,330 to be held in abeyance to be heard on the same day as Nos. 

16 ,366 and 16,369, (2) consolidated Nos. 16,366 and 16,369, and (3) permit- 


ted reference in the consolidated cases to the Joint Appendix in No. 15,330 
(SJA 41-42). | 
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B. THE PROOF OF DAMAGES 
1. The Calculations 


Consolo's reparation claim begins with the findings already made 
by the Board in its decision on the merits that: 


(1) Consolo was an experienced qualified banana ship- 
per (5 F.M.B. 635, 638, JA 5). 


(2) Consolo sought refrigerated space from Flota for 
the carriage of bananas since 1955 (5 F.M.B. 635, JA 6). 


(3)' Flota's refusal of space violated sections 14 Fourth 
and 16 of the Shipping Act 1916, 46 U.S.C. 812, 815, (5 F.M.B. 
638-39, JA 9 - 10). 


These findings disposed of any contentions which Flota could raise 
concerning its violation of the law and its consequent liability to pay repar- 
ation for the harm done by the exclusion. There remained, however, the 
proof (and measurement) of the damage. If Flota had illegally excluded 
Consolo from a single sailing, the proof would have been simple. The 
measure of damages was clear: "Ordinarily, the measure of damages in 
such case is the difference between the value of the goods at the point of 
tender [here, Ecuador] and their value at the proposed destination [U.S. 
North Atlantic], less the cost of carriage." ‘ 


Here, however, between November 15, 1955 (two years prior to the 
date of the Board complaint) and September 1, 1959, Flota had excluded 
Consolo not from one sailing, but from one hundred and ninety-five sailings. 


Accordingly , for this entire period it was necessary to prove, and Consolo 
did prove in the most painful detail, 


2 New Mexico ex rel. McLean & Co. v. Denver & R.G.R. Co., 203 U.S. 38, 27 
S.Ct. 1, 3 (1906). The rule of damages is uniformly stated in similar terms, and 
universally followed. See, e.g., Midland Valley R. Co. v- Excelsior Coal Co., 86 
F.2d 177 (C.C.A. 8th, 1936) (refusal to supply coal cars), and Hernandez v. Bern- 
stein, 116 F.2d 849 (C.C.A. 2d, 1941) (ocean carrier's refusal to carry). 
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(1) That ample supplies of bananas were available to 
Consolo's purchasing agents in Ecuador throughout the rep- 
aration period. This was undisputed. | 


(2) The exact price of bananas in Ecuador during each 
week of the reparation period -- also undisputed. 


(3) The ability to sell bananas in the United States 
throughout the reparation period, and the exact price at 
which the bananas would bring each week of the reparation 
period -- facts again undisputed. 


(4) The costs of freight (via Flota), stevedoring, and 


other expenses necessary to importation of bananas during 


the reparation period. These facts stand without substantial 


dispute. 


All the figures were compiled in a series of computations which show 
to the penny the damage caused sailing-by-sailing by Flota's refusal to 
carry. Because of the length of the calculations, only sample pages are re- 
produced in the Appendix here (SJA 195-204, 209-12). 


With the crucial facts as to cost and selling price proved, and all 
but undisputed by Flota, the controversy over the amount of reparation re- 
duced itself to three questions: : | 


(1) Was Consolo entitled to reparation for the full 
period November 15,1955 - September 1, 1959, or should 
the period be shortened ? 


(2) Was Consolo entitled to have reparation com- 
puted on the basis of one-third of Flota's space, or (as 
Flota argued) 18.46% of the space ? | 


: Flota's Petition in No. 16,369, as might be expected, claims that no reparation 
is due. With the exception of a quibble over stevedoring costs (ground 10) there is 
no claim of error in Consolo's proof of costs and market price. 
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(3) Was Consolo entitled to interest as part of the award, 
such interest to run on the damages proved for each Flota sail- 
ing, from the date of such sailing to the date of the award? 


The determination of each question depends, in part, on the detailed 
facts and, in part, on the applicable law. 


2. The Period 
The facts as to the period of reparation are, in chronological order: 


(1) In the summer of 1955 Flota sought banana shippers on its ves- 
sels which had suitable refrigerated space (JA 173). At that time in the 
words of the Board's decision on the merits (5 F.M.B. 635-36, JA 6 and 
see the testimony at JA 95-96): 

‘Tn 1955 Flota presented Consolo a rate for the entire 

reefer space on its five vessels in the trade. Consolo then 

countered with an offer to take the space if the rate on the 

lower hold were reduced 25 percent, or in the alternative, 

to occupy and pay for only the upper 'tween and lower ‘tween 

decks of the reefer hold on each ship. Flota rejected this bid 

and iater (July 25, 1955) entered into an exclusive two-year 

contract with the predecessors in interest of Panama Ecuador 

covering all the reefer space on the then five vessels in the 

trade. Consolo was advised that the space was under con- 

tract for two years." 

(2) Subsequently , Consolo repeatedly approached Flota for space and 
was told that while all space had been given to the preferred shipper, Con- 
solo could bid on space when the exclusive-dealing contract terminated 


(JA 97-98). 


(3) Recognizing Consolo's desire for space, on February 26, 1957, 
Flota wrote Consolo advising him where to submit a bid (JA 204b-205). It 
is important to note (a) that this letter invited a bid (that is, that Flota did 
not, as it should have, told Consolo what its rates were), and (b) that the 
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| 
bid invited was for all the refrigerated portion of Flota's ships, not a part.* 
(4) Consolo promptly replied to Flota's invitation, and on March 6, 
1957 submitted a bid for space, offering rates greater than Flota's then 
existing rates (Ex. 25, JA 205-6). | 


(5) Before even receiving Consolo's March 6, 1957 letter, Flota's 
directors determined to continue its exclusive-dealing contract with the 
preferred shipper (Ex. 18, JA 195-98). Nevertheless, on March 25, 1957 
Flota told Consolo his letter was being considered (JA 206). 


(6) On April 24, 1957 the Federal Maritime Board again held that 
the Grace Line, as a common carrier, could not discriminate against ba- 
nana shippers: Banana Distributors v. Grace Line, 5 F.M.B. 278 (1957). 


(7) Inthe face of this holding, Flota nevertheless signed a new ex- 
clusive-dealing contract with its preferred shipper on May 22, 1957 (Ex. 
16, JA 187-191). : 


| 
(8) On June 21, 1957 Flota informed Consolo that all space had been 
given to the preferred shipper (JA 207). 


(9) On August 23, 1957, Consolo acknowledged Flota's letter, again 
applying for space and stating 'unless we are allotted a fair and reason- 
able amount we will be forced to file a formal complaint” (JA 208). 

| 


(10) On October 7, 1957 Flota again told Consolo that ‘no space was 
available for two years (JA 208). | 


(11) On October 21, 1957, Consolo's attorneys formally demanded 
space, telling Flota that if the demand was not met by November 15,acom- 
plaint would be filed (JA 209-10). 


| 
c Consolo testified, without refutation, that at all times he would have taken a 
portion of Flota's space (JA 96-100). This testimony was reinforced by the proof 
that at all relevant times Consolo was only one of several banana shippers on the 
Grace Line, the only other common carrier on the route offering weekly refriger- 
ated service (JA 86-90). When Flota finally opened its space in September, 1959, 
Consolo was allotted, and took, 18.46% of the space (SJA 213-17). | 
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i 
q 
(12) On November 15, 1957 Consolo's complaint was filed with the 
Board (JA 41-45). 


(13) Even after the complaint was filed, in 1958 Flota granted a 
series of rate reductions to its preferred shipper (JA 191-95, 199-204), 
when the preferred shipper threatened to breach the contract (SJA 80). 


On these facts, Consolo claimed that he was entitled to reparation 
beginning November 15, 1955, all previous reparation being barred by the 
limitation in section 22 of the Shipping Act, 46 U.S.C. 821. 


3. The Apportionment of Space 


The record shows that in addition to Consolo, two other qualified 
shippers were seeking space on Flota during the reparation period. One 
shipper was a certain Mr. Noboa, who submitted a bid in February , 1957 
(See JA 197). The other was Banana Distributors, which filed a complaint 
consolidated with Consolo's (JA 45-48, 65). 


Although Flota submitted for the record a batch of letters about space 
(e.g., JA 215-20) from persons unknown to Flota's witness (SJA 80-84) 


Flota did not call a single banana shipper to testify that he sought space, 


would have accepted space or was capable of shipping during the repara- 
tion period. 5 Flota's only evidence on this point is that after the repara- 


tion period, on September 1, 1959, Consolo was allotted 18.46% of Flota's 
refrigerated space (SJA 213-17). 


With the proof in this state, Consolo claimed (a) the burden to prove 
any facts mitigating damages was on Flota; and (b) he was entitled to 
reparation computed on the basis of one-third of Flota's space during the 
reparation period. Flota claimed that reparation should be calculated on 
the basis of an allotment of 18.46% of the refrigerated space to Consolo 
(SJA 117). 


The president of Flota's preferred shipper testified that his company was not 
interested in sharing space aboard Flota, and would not do so (JA 83). When Flota's 
space was opened in September, 1959 the preferred shipper did not ask for an allo- 
cation. 


9 
4. Interest 


The damage calculations proceed sailing-by -sailing throughout the 
reparation period. For each particular Flota sailing from which Consolo 
was excluded, the amount of damage is calculated (SJA 195-204, 209-12). 
Knowing the amount of damage for a sailing on a particular date, the inter- 
est due on such amount until the date of an award of reparation is a matter 
of simple calculation (SJA 90-91). 


Consolo claimed that interest should be awarded, sailing-by-sailing, 
as an element of the award, in accord with the usual practice in cases where 
carriers illegally exclude ge sak Flota claimed no interest should be 
allowed as part of the award. © 


C. THE EXAMINER'S DECISION 


The Recommended Decision of the Board's Hearing Examiner (SJA 
14-20) held: 


(1) That the period of reparation should begin to run 
on August 23, 1957 (the date of Consolo's letter following 
Flota's signing of another exclusive contract) because. "in 


his negotiations with Flota [Consolo] did not take into con- 
sideration the interests of other banana shippers until his 
demand of August 23,1957. Flota's status asa common car- 
rier of bananas did not squarely arise until Consolo's de- 
mand of August 23,1957 . . . hence any reparation to which 
Consolo is entitled must have its genesis as of that date." 


(2) That only Consolo, Noboa and Banana Distributors 
were shown to be "actual or potential" shippers of bananas 
via Flota on August 23, 1957, and thus reparation should be 
computed on the basis of "an equitable proration" of one- 
third of Flota's space to Consolo. 


> 

We are here speaking only of interest as an element of the award -- an amount 
necessary to make the injured party whole. Interest runs on the award itself as a 
matter of course. 
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(3) That Consolo is "entitled to interest at six per- 
cent from the date of arrival of each vessel from which 


he was shut out." 


D. THE BOARD'S DECISION 
The Decision of the Board here under review held (SJA 25-39): 


(1) That the reparation period should begin on August 23, 1957, stat- 
ing that Consolo’s offers 


“were for contract carriage and not for space on a non- 
preferential basis. [Consolo] was not excluded before then 
because he never sought an allocation of space on an equal 
basis with other shippers; rather, Flota's facilities or 
charges for services were not acceptable to the complainant 
on complainant's terms.’ These negotiations may not be 
translated into requests for a non-preferential allocation of 
space on 2 common carrier by water. What Flota refused 
during this period was the demand for a special contract 
which would make Consolo a favored shipper too." 


(2) That reparation should be computed on the basis of an allocation 
of 18.46% of Flota's space to Consolo, because 


“when space was finally allocated [in 1959] . . . there had been 
an allotment to, and use by, Consolo of 18.46% of the cubic 
capacity ... This actual experience with Flota appears to 
be a just and reasonable guide of what Consolo was entitled 
to for the purpose of measuring his past damages .. ." 


(3) The Board's discussion of interest, in its entirety, reads: 
"We find that it would be inequitable to award interest on an un- 


*“Yiquidated claim before it was due and disallow any interest on 
the award herein." 


7 The Board's decision, under the heading ''Facts" omits any discussion of Con- 
solo’s March, 1957 efforts to obtain space. Note that the Board is flatly wrong in 
stating that 'Flota's charges . . . were not acceptable" insofar as the situation in 
March, 1957 is concerned. In February, 1957 Flota did not set rates, and never 
told Consolo what its rates would be -- it (wrongfully) invited bids (JA 204b-205). 
Moreover, in 1955 Consolo explicitly was willing to take two Flota chambers at 
Flota's rates. 
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STATUTES INVOLVED 
Section 22 of the Shipping Act, 46 U.S.C.A. 8 821 provides: 


"Any person may file with the Federal Maritime Board 
a sworn complaint setting forth any violation of this chapter 
by a common carrier by water, or other person subject to 
this chapter, and asking reparation for the injury, if any, caused 
thereby. The Board shall furnish a copy of the complaint to 
such carrier or other person, who shall, within a reasonable 
time specified by the Board, satisfy the complaint or answer 
it in writing. If the complaint is not satisfied the Board shall, 
except as otherwise provided in this chapter, investigate it in 
such manner and by such means, and make such order as it 
deems proper. The Board, if the complaint is filed within two 
years after the cause of action accrued, may direct the pay- 
ment, on or before a day named, of full reparation to the com- 
plainant for the injury caused by such violation. 


"The Board, upon its own motion, may in like manner 
and, except as to orders for the payment of money, with the 
same powers, investigate any violation of this chapter." 


STATEMENT OF POINTS 


1. The Board's denial of interest as an element of the reparation 
award is arbitrary, done without any statement of reasons, contrary to 
| 
precedent, and apparently based on a wrong conception of the applicable 
law. | 


2. The Board's choice of date for the beginning of the reparation 


period is contrary to law in that the Board placed upon the wronged ship- 
per the carrier's duty to allocate space when demands exceed available 


space. 


3. The Board's allocation of space in its computation of reparation 
is contrary to law in relieving the carrier of the burden of proving any 
facts which might mitigate damages. | 
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SUMMARY OF ARGUMENT 


A. INTEREST: DENIAL OF INTEREST WAS ARBITRARY 
AND BASED ON A WRONG CONCEPTION OF THE LAW 


Section 22 of the Shipping Act, 46 U.S.C. 821 calls for the award of 

"full reparation... for the injury caused.” Consolo proved, with pre- 
cision, sailing-by-sailing, the exact damage suffered from Flota's illegal 
exclusions. If damage suffered in 1957 is compensated by a 1961 repara- 
tion award, for the amount of the damage, with interest allowed for the 
four years 1957-1961, the injured shipper will be fully compensated -- 
that is, will be in the same position he would have been if he had not been 
wronged. If the reparation award does not include interest, the injured 
shipper plainly will not be fully compensated. 


The Board overruled its examiner and denied interest as an element 
of the award in one sentence, saying it would be "inequitable to award in- 
terest on an unliquidated claim before it was due." This is unexplained 
and inexplicable. The damages were due, sailing-by-sailing, as harm was 
done: "The mere fact that the validity of the claim is disputed and that 
the amount recoverable is uncertain obviously does not bar the recovery 
of interest.’ Louisville & N.R. Co. v. Sloss-Sheffield S. & I. Co., 269 U.S. 
217, 240 (1925). When a carrier deliberately flouts its most basic duty 
“the risk of interest should be upon the one who wrongfully fails to per- 
form its duty, not upon the shipper who has the right to demand the per- 


formance of the duty imposed by law." Pacific Gamble Robinson Co. v. 
Minneapolis & St. Louis Ry. Co., 134 F. Supp. 849, 853 (D.C. Minn., 1955). 


The Board's bald assertion that award of interest would be "inequit- 
able"’ is unsupported by a single fact of record: Flota's behavior was in- 
excusable. The Board's suggestion that interest should not be awarded on 
unliquidated damages is simply bad law. 
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B. THE REPARATION PERIOD: THE CARRIER, NOT THE SHIP- 
PER, HAD THE DUTY TO ALLOCATE AVAILABLE SPACE 

The proof showed that Consolo had sought space from Flota for years, 
without success. The Board held that Consolo was not entitled to repara- 
tion until August 23, 1957 when by letter he sought not just space, but an 
allotment of space. Although Flota had earlier demanded that Consolo bid 
on all its space, the Board held Consolo's response ineffective to entitle 
him to any space. In effect the Board converted the carrier's duty to al- 


locate space into the shipper's duty to seek an allocation. 


This is plain error, for the law is plain that when several shippers 
seek more space than a carrier has available, it is the carrier's duty to 
make a fair allocation: Pennsylvania R. Co. v. Puritan Coal Mining Co., 
237 U.S. 121 (1915). A shipper may seek as much space as he chooses. 

If no others apply, the carrier will carry for one. If, however, many apply 
(a fact peculiarly within the carrier's knowledge) the carrier may refuse 
each shipper in part with the excuse that space did not suffice for all. The 
burden of proving such an excuse, like any other excuse for ae to carry, 
is upon the carrier. 


It follows that Consolo is entitled to reparation for Flota's total ex- 
clusion from the date Flota first wrongfully refused him space. 


C. ALLOCATION OF SPACE IN COMPUTING REPARATION: 
THE CARRIER MUST PROVE ALL FACTS EXCUSING ue 
FAILURE TO CARRY 


The record before the Board shows that during the reparation period 
three qualified shippers were seeking space aboard Flota. The burden of 


proof is upon the carrier to establish any facts which would mitigate dam- 
ages, Hernandez v. Bernstein, 116 F.2d 849, 851-52 (C.C.A. 2d, 1941). 
Proof that other shippers would have taken space during the reparation 
period would have reduced the amount of reparation due by reducing the 
space to which Consolo was entitled. Yet Flota totally failed to call any 
other prospective shipper. 
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On this record, the Examiner correctly held that Consolo was en- 


titled to reparation based on use of one-third of Flota's refrigerated space 
during the reparation period. The Board, however, reduced the award, 
holding that the fact that after the reparation period Consolo obtained only 
18.46% of the available space limited the award during the reparation per- 
iod to 18.46% of the space. This is plain error of law since the carrier's 
failure to bear its burden of proof is not remedied by evidence of what 
happened after the reparation period. 


ARGUMENT 


INTRODUCTION 


The broad reparation power conferred by Section 22 of the Shipping 
Act, 1916, has been exercised in a fashion which can fairly be character- 
ized as sparing. The award here under review represents the fourth or 
fifth time any shipper has received an award in the forty-five years this 
remedial statute has been on the books. Accordingly , when Consolo proved 
in detail that he was entitled to damages in a round six-figure sum for a 
flagrant violation of the Act, it is not surprising to find the Board some- 
what timid in awarding full damages, and somewhat anxious to trim the 


edges of the award, using whatever arguments came to hand. 


Yet it must be remembered that the statute calls for full reparation, 
and the award here must necessarily be large because the proved damages 
were large. Not one illegal exclusion is in issue, but almost two hundred. 
During the period of illegal exclusion the carrier collected $2 286,657.47 
of banana freights from its preferred shipper (SJA 212) , and the preferred 
shipper's profits probably exceeded a million and a half dollars. 


If one exclusion from one sailing were at issue here, it is probable 
the Board would have had little difficulty in awarding full damages, includ- 
ing (as it had each decade before) full interest as an element of the award. 
The reparation available for one exclusion would hardly have justified an 
injured shipper in carrying on a four year fight against a recalcitrant and 
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and litigious opponent, with hearing upon hearing, and brief upon brief, 
culminating in the triple appeal now before this Court. The. ‘Size of the in- 
jury has justified this shipper in his efforts. 


We show below that the Board has in three respects wrongfully re- 
duced the amount of reparation awarded. A supplementary award in the 
exact amount proved is sought. No more than the daca calculated 
damages is sought; no less, in justice, is due. 


The denial of interest is the most obvious error, and the error sim- 
plest of demonstration; we begin with it. 


A. INTEREST: DENIAL OF INTEREST WAS ARBITRARY 
AND BASED ON A WRONG CONCEPTION OF THE LAW 


The Board's one-sentence denial of interest asserts that "it would 


be inequitable to award interest on an unliquidated claim before it was 
due..." The claim of inequity, standing alone, would hardly be compre- 
hensible in view of the Board's lengthy arraignment of Flota for what the 
Board repeats was a pala flagrant and unjustified decision to exclude 
Consolo (SJA 33-35). No word appears in justification of the equity of 
Flota's behavior. | 


Yet the sentence denying interest is still less understandable if it is 
read as meaning that it would be inequitable to award interest because it 
is inequitable to award interest on unliquidated damages. The precedents, 
including the Board's own precedents, are to the contrary. Thus, in Louis- 
ville & N.R. Co. v. Sloss-Sheffield S. & I. Co., 269 U.S. 217, 239-40 (1940) , 
the Supreme Court said (emphasis added): 


: The most impressive single proof of Flota's utter intransigence is Flota's 
signature of a two-year exclusive-dealing contract with its preferred banana ship- 
per on May 22, 1957, less than a month after the Board has repeated its holding 
that Flota's U.S. flag competitcr could not legally do such a thing = Distributors 
v. Grace Line, 5 F.M.B. 278, April 24, 1957). 
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"Jt has been the uniform practice of the [Interstate 
Commerce] Commission to recognize as an element of the 
damages loss of interest on charges unlawfully exacted; 
and, in ordering reparation, it has usually included as a 
part of the damages such interest from the date of the pay- 
ment. * * * The practice of the Commission conforms to 
the general rules governing the allowance of interest. The 
wrong for which the statute renders the carrier liable is the 
exacting of payment pursuant to an unlawful rate, not the 
withholding of the excess unlawfully exacted. The mere fact 
that the validity of the claim is disputed and that the amount 
recoverable is uncertain obviously does not bar the recovery 


of interest.” 

Interest has been awarded by the Board as a matter of course in other 
reparation cases. For example, in the Board's leading precedent dealing 
with unlawful exclusion, Hernandez v. Bernstein, 2 U.S.M.C. 62, affirmed 
116 F.2d 849 (C.C.A. 2d, 1941) the carriers had illegally refused to carry 
automobiles for an exporter. The shipper received a reparation award for 
the commissions lost on the cars he could have shipped, ‘with interest 
thereon at six percent" to the date of the award. 


The courts have agreed with the Board's prior practice. In Pacific 
Gamble Robinson Co. v. Minneapolis & St. L. R. Co., 134 F. Supp. 849 
(D.C. Minn., 1955), a railroad unlawfully refused to provide cars. In award- 
ing interest to the shipper from the date of his damages the court said 
(134 F. Supp. at 853): 


"Jn that the Court now has determined that plaintiff 
was damaged by defendant's wrong in the sum of $20,050.85, 
it must necessarily follow that that compensation will re- 
quire the allowance of interest... That is, the loss which 
the Court now has ultimately determined that plaintiff sus- 
tained in no less measure dates from June 19, 1949 * * * 


"“ 'The risk of interest should be upon the one who 
wrongfully fails to perform its duty, not upon the shipper who 
has the right to demand the performance of the duty imposed 
by law.’ " 


Interest was also included in the award in American Tobacco Co. v. Compagnie 
Generale Transatlantique, 1 U.S.S.B. 97, aff'd 31 F.2d 663 (C.C.A. 2d, 1929) cert. 
denied 280 U.S. 555. 
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All the transportation cases in which the misbehaving carriers were 
10; 
called upon to pay interest from the date of their wrongs, are, of course, 
examples of the general modern rule that interest is awarded from the time 


of injury to the time of trial if necessary in the interests of justice. mn 


The Shipping Act, 1916, Section 22, 46 U.S.C. 821, provides that the 
Board upon finding a violation of the act, "may direct the payment, on or 
before a day named, of full reparation to the complainant for the injury 
caused by such violation." The record here shows without question that 


“full reparation"’ required inclusion of interest. 


For each illegal exclusion from each of almost 200 sailings, Consolo 
proved by exact computation the amount of reparation due. Each of these 
separate statutory wrongs occurred during the years 1955-19 59. The Board's 
reparation order, however, was not issued until 1961. Thus, a precisely- 
demonstrated injury, in 1957, say, is to be compensated in 1961 , four years 


later, 1? 


If an award had been made in 1957 as reparation for a statutory wrong 
inflicted in 1957, compensation would have been complete. Here, the award 
follows four years later, and for compensation to be complete interest must 
be allowed for the four intervening years of delay in payment. With interest , 
the injured shipper is placed in 1961 in the same position he would be in had 
the carrier not wrongfully excluded him. Without interest, there is simply 
not "full reparation"; the shipper is left in 1961 with only the sum appro- 
priate if the injury had occurred in 1961 -- not four years earlier. Such 2 
result is not "full reparation" but "partial reparation.” THe Congress pro- 
vided explicitly for the payment of "full reparation"; that standard here re- 
quires the inclusion of interest in a supplementary award. ! 


—- 

See, e.g. Lehigh Valley R. Co. v. State of Russia, 21 F.2d 396, 406 (C.C.A. 2d, 
1927), cert. denied 275 U.S. 571; United States v. Fort Worth & Denver Railway Co., 
141 F. Supp. 381 (D.C. Tex., 1956), aff'd. 242 F.2d 702 (C.A. 5, 1957); Gardner v. 
Mid-Continent Grain Co., 168 F.2d 819, 824 (C.C.A. 8th, 1948). 


Restatement, Contracts, Sec. 337(b); Restatement, Torts, Sec. 913(b). 


se The delay -- which apparently will be considerable -- in payment of the repara- 
tion award past March, 1961, will of course be compensated in the ‘usual way by in- 
terest upon the award itself: Louisville & N.R.Co. v. Sloss-Sheffield S.&1.Co., 269 
U.S. 217, 240 (1925). 
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B. THE REPARATION PERIOD: THE CARRIER, NOT THE SHIP- 
PER, HAD THE DUTY TO ALLOCATE AVAILABLE SPACE 


Although recognizing that Consolo had been seeking space aboard 
Flota since 1955, the Board held that he was entitled to damages only from 
August 23,1957. The Board justifies the choice of date because Consolo 
‘was not excluded before then because he never sought an allocation of 
space on an equal basis with other shippers .. ." (SJA 36). In effect, then, 
the Board holds that prior to August 23, 1957 Flota did not violate the Ship- 
ping Act by refusing space to Consolo. 


The Board's reasoning might be acceptable if this were a case where 
the excluded shipper had insisted that the carrier allocate all its space to 
him, while the carrier offered only a fair share of space in response. For 
example, a passenger who demanded the exclusive use of the Congressional 
train to New York could hardly sue the Pennsylvania Railroad if the rail- 
road refused the demand and offered him a fair share of the accommoda- 
tions available. But these are not the facts here. Here, the carrier told 


the shipper he must submit a bid for all its refrigerated space."* The re- 


quirement for bids was, of course, illegal; what Flota should have done is 
offer its space on fixed terms to all shippers. Flota did not do so, and 
thereby violated its duty. 


A brief review of the facts reveals clearly that the carrier, not the 
shipper, was responsible for the form of the bids received. Thus, prior 
to executing the first exclusive-dealing contract in 1955, Flota showed Con- 
solo its ships. At this time Flota had a rate covering all its refrigerated 
space. Consolo indicated that the lowest of the three compartments was 
not wholly usable, but offered to take either all the space (as Flota asked 
him to), with a lowered rate on the partially unusable compartment, or to 


oe It is worth noting that Flota's exclusionary policies applied only to the refrig- 
erated space on its ships. Flota's services were advertised to the public at large 
(JA 174-76) and Flota carried non-refrigerated cargo for all who offered. 
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take only the upper two compartments on Flota's terms. Rather than giving 
Consolo the portion of space he demanded, Flota made a two-year exclusive 
dealing contract with its favored shipper. = 


| 

Thereafter, until early in 1957 Flota refused any space to Consolo. 
After conversations with Consolo, on February 26, 1957 Flota wrote Con- 
solo advising him where and how to submit a bid for all Flota's refrigerated 
space (JA 204b). The requirement that Consolo submit a bid was Flota's -- 
no rate was named. = So also, the requirement that the bid cover all the 
space was Flota's, not Consolo's. Consolo responded to Flota's invitation 
in the form he was told to follow -- he submitted a bid naming rates for all 
the refrigerated space on March 6, 1957 (JA 205). There could be no bet- 
ter evidence of the urgency of Consolo's desire for space. And, there can 
be no question that Consolo was willing and anxious to obtain even a por- 
tion of the space. Thus, the testimony is unrebutted that Consolo wanted 
part of the space (JA 96-100); the fact is that Consolo had been sharing 
space on the Grace Line for years (JA 89); earlier, in 1955 Consolo had 
told Flota he wanted part of the space (JA 91-92); and, when Flota finally 
obeyed a Board order and allocated 18.46% of the space to Consolo, the al- 
location was instantly accepted (SJA 213-17). | 


Flota received three bids for space in March, 1957. What Flota should 
have done -- what the law commanded it to do -- was to offer a fair share 


of its space to each shipper. Flota did not comply with its duty; instead, 
Flota wrote Consolo, saying his bid was “being considered" (JA 206) although 


4 these facts are recited in the Board's Opinion on the merits, 3 F.M.B. at 635- 
oe i 6). 


5 Thus, as to the occurrences in early 1957 the Board is olainls in error in say- 
ing (SJA 36) '"Flota's facilities or charges for service were not acceptable to the 
complainant on complainant's terms." In 1957, in contrast to 1955,; Flota never told 
Consolo what its charges would be. Instead, Consolo was required to submit a bid, 
which he did, naming rates well in excess of Flota's then-established rates. 
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Flota had already secretly determined to continue its exclusive dealing 
iv 16 


contract with the preferred shipper (JA 195-199 


Next, in spite of an intervening Board decision striking down such 
exclusive dealing contracts, Flota (on May 22, 1957) signed again with its 
preferred shipper. Finally, on June 21,1957 Flota got around to telling 
Consolo no space would be given him (JA 207). Consolo replied, insisting 
on an allotment, on August 23, 1957 (JA 208), and this is the date the Board 
selects as the beginning of the reparation period. 


The rule of law dictating a carrier's duty when confronted with ship- 
pers seeking more space than is available is clear, unquestioned and uni- 
versally followed by courts and the Board itself. The rule is simple: When 
demands exceed capacity the carrier must apportion a fair share to all: 


"Ordinarily a shipper, on reasonable demand, would be 
entitled to all the cars which it could promptly load with 
freight to be transported over the carrier's line. But that is 
not an absolute right, and the carrier is not liable if its fail- 
ure to furnish cars was the result of sudden and great de- 
mands *'* * The law exacts only what is reasonable from 
such carriers, but, at the same time, requires that they should 
be equally reasonable in the treatment of their patrons. In case 
of car shortage occasioned by unexpected demands, they are 


16 Fota's letter to Consolo is dated March 25, 1957; the minutes of Flota's board 
show that on March 5 and March 15 a decision was made to continue the exclusive- 
dealing contract. The renewal contract (JA 187-91) was not signed until May 22, 1957. 

The recital in the minutes of Flota's board that Consolo should be rejected be- 
cause he sought to select ports (JA 199) was shown to be a phony excuse. Consolo 
was told that the banana shipper would have an option to name the port of discharge 
(SJA 48-49; JA 205), and Flota's contract with its preferred shipper explicitly pro- 
vided for discharge ports to be named by the shipper -- paragraph 21 of the 1955 
agreement (JA 185) provides that the shipper "shall have the option to carry on un- 
loading operations . . . at any of the following ports [naming them]." 
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bound to treat shippers fairly, if not identically.” Penn- 


sylvania R. Co. v., Puritan Coal Min. Co., 237 U.S. 121, 
35 S.Ct. 464,488.17 


When applying the anti-discrimination provisions of the Shipping Act 
to water carriers, the Board has always followed the same rule. In Patrick 
Lumber Co. v. Calmar S.S. Corp., 2 U.S.M.C. 494, 498 (1941) the Board 
found that a water carrier had unduly prejudiced a lumber shipper and pre- 
ferred others by refusing to carry the complainant's lumber. The Board 
quoted from Pennsylvania R. Co. v. Puritan Coal Min. Co., supra, and added 
this quote from United States v. Baltimore & O.R. Co., 165 Fed. 113: 

"The only defense which the carrier can interpose 

in case of failure to comply with the request of the shipper 

is that * * * it has fairly and impartially prorated all of its 

car equipment." 

Again, in Banana Distributors v. Grace Line, 5 F.M.B. 615, 625, when 
dealing with the very banana trade Flota serves, the Board repeated: 

"Where the demand for space exceeds the supply, the 


law is clear: a common carrier must equitably prorate its 
available space among shippers." 


When this established principle of the law of common carriage is ap- 


plied to the dealings between Flota and Consolo, several conclusions appear 


immediately: 


(1) It was neither illegal, immoral, unlawful or in 
derogation of the rights of other shippers for Consolo to 
respond to Flota's invitation to bid on all the space. Leav- 
ing aside the fact that as a common carrier Flota had no 


17 Cases dealing with wrongful refusal to make a proper allocation of rail cars 
are numerous: see, e.g., Pennsylvania R. Co. v. Weber, 257 U.S. 85 (1921); Balti- 
more & O. R. Co., v- Brady, 288 U.S. 448 (1933); Midland Valley R. Co. v. Excelsior 
Coal Co. 86 F.2d 177 (C.C.A. 8th, 1936). The general rule is stated in 9 Am. Jur., 
Carriers, $347, thus: "When the carrier does not have or cannot obtain cars in suf- 
ficient numbers to satisfy the requirements of all shippers, it must apportion the 
available supply on a reasonable and equitable basis, and it is an unlawful discrim- 
ination to furnish to particular patrons more or less than the number or proportion 
of available cars to which they are fairly entitled." 
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right to require shippers to bid, still Consolo or any 
other shipper was free to seek as much space as was de- 
sired. And, if only one shipper had sought space, Flota 
would have done no wrong in accommodating the single 
shipper to the full extent of the demand. 


(2) Flota violated the law not by receiving Con- 
solo's request, or the requests of others, but by not com- 
plying with its duty to allocate a fair share of its space 
to each of the shippers requesting space. With three re- 
quests on hand in early March, 1957, Flota should have 
allocated! a fair share of space (one-third) to each of the 


shippers. 


(3) When Flota failed to allocate a fair share of its 
space to Consolo, and instead totally excluded him, the 
violation of law was complete and Consolo from that date 
forward was entitled to reparation. > 


In Short, the Board has simply misconstrued the legal effect of the 
facts. The duty to allocate space is the carrier's duty, not the shipper's. 
The shipper asks for what he wishes; the carrier must accommodate all 
to the maximum degree possible. Obviously, a shipper seeking space can- 
not know how many other shippers also wish space. Equally obviously, 
the carrier does know, and has the duty to allocate, not discriminate. 


It follows that Consolo was entitled to reparation from November 15, 
1955, and a supplementary award should be made. 


te Flota's first refusal occurred in mid-1955, and continued until early 1957. 
Reparation is sought only from November 15, 1955 (two years prior to the date of 
the complaint). Flota’s second refusal in fact took place on March 13, 1957 when 
Flota determined to give Consolo no space (JA 195-199), although Flota did not in- 
form Consolo he had been rejected for several months. Thus, even if the Board 
could refuse reparation based on discrimination during 1955-1956 (which we deny), 
the right to reparation after March 13, 1957 is proved beyond question. 
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C. ALLOCATION OF SPACE IN COMPUTING REPARATION: 
THE CARRIER MUST PROVE ALL FACTS EXCUSING ITS 
FAILURE TO CARRY 


As we have shown above, a carrier is bound to carry for all who de- 
mand service. If a carrier refuses service, the burden of proving all ex- 
2 19 | 
cuses for the refusal is upon the carrier. For example, in Swayne & 


Hoyt v. Everett, 255 Fed. 71, 74 (C.C.A. 9th, 1919), the court said (in con- 


demning an ocean carrier's refusal): 
| 


", , It does not admit of doubt that a common car- 
rier, with certain well-established exceptions, is under 
legal obligation to carry the goods of any member of the 
public who may tender them for carriage. That such a 
carrier, subject to such legal obligation, may show that it 
was prevented from performing it by act of God or a pub- 
lic enemy, or by some other cause over which it had no 
control, is readily conceded, but in all such cases the de- 
fense is an affirmative one, and the burden is upon the car- 
rier to both plead and prove it. 1 Michie on Carriers 5 381 
Chicago, etc., R.R. Co. v. Wolcott, 141 Ind. 267, 39 N.E. 
451, 50 Am. St. Rep. 320." (Emphasis supplied) 


Again, in Hernandez v. Bernstein, 116 F.2d 849, 851-52 (C.C.A. 2d., 
1941) the court affirmed a Board award, and said: 


"The defendants did call four witnesses who testified 
to the effect that there was space for such shipments as the 
plaintiff tried to arrange for with the defendants during the 
period of the contract on other vessels not going directly to 
Spain and that any automobiles so sent would have been trans- 
shipped at Antwerp and forwarded to Bilbao at the same 
through freight rates. This was not enough. The burden to 
show a failure to mitigate the damages was upon the defend- 
ants. Hamilton v. McPherson, 28 N.Y. 72, 84 Am. Dec. 330." 


One possible partial excuse for a failure to carry is, pro tanto, the 
existence of demands from other shippers when total demands exceed a 


carrier's capacity. So here, if Consolo were the only shipper seeking re- 
frigerated space, he would have been entitled to all the space. If Flota 


3 
The rule is (9 Am. Jur., Carriers, § 317): 

" . . . it is ordinarily incumbent on a common carrier of freight, if there 

are reasons excusing his failure or refusal to ship, to establish such facts, in an 
action to recover damages for such refusal." ; 
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refused any space, reparation would be due calculated on using all the space. 
If two qualified shippers applied, each would be entitled, presumptively , to 
half the space, and if Flota refused one shipper completely , then reparation 
would be due based upon the injured shipper's entitlement to one-half the 
space. 

The proof here is undisputed, and both the Examiner and the Board 
correctly found the facts. In March, 1957 Consolo, a certain Noboa, and 
Flota's preferred shipper each were seeking space. The preferred ship- 
per’s president stated at the hearing that his company would not have ac- 
cepted any allocation of part of the space -- it wanted all or nothing (JA 83). 


After Consolo's complaint was filed with the Board, another shipper, 
Banana Distributors, also filed a complaint, which was consolidated and 
tried with Consolo's. Both before the Board and here we admit that both 
Noboa and Banana Distributors are, and were shown to be, qualified banana 
shippers, ready, willing and able to ship, who sought and would have ac- 
cepted a portion of Flota's space during the reparation period if Flota had 
not excluded them. 


There is no proof in the record that any other qualified banana ship- 
per was ready or willing or able to ship or would have shipped. Flota called 
not a single shipper witness to testify that he wished to ship, could ship, or 
would have shipped during the reparation period. All Flota showed was 
(1) that it had received a batch of letters at various times from persons 
and firms unknown to Flota (SJA 80-84), and (2) that on September 1, 1959, 
when Flota finally ceased its illegal exclusions (on Board order), Flota al- 
located to Consolo 18.46% of its refrigerated space. 


Upon these facts, Consolo claimed that his reparation award should 


be based on an allocation of one-third of Flota's space to him during the 
reparation period. Flota, when it introduced proof of the 18.46% allocation 
after the reparation period claimed that this 18.46% should be the basis of 
reparation. The Examiner agreed with Consolo, the Board with Flota. 
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Consolo's damage exhibits showed in detail and with precision the 
exact purchasing, freight, handling and costs and market prices during the 
reparation period. The application of either a 33-1/3% factor or an 18.46% 
factor to those figures is a matter of simple arithmetic. The arithmetic 
is also highly significant since the Board's choice of 18.46% almost halves 
the amount of the reparation award. 


The argument in favor of the Examiner's choice is short and compel- 
ling. The rule of law, as shown above, is clear in placing the burden of 
proof on the carrier. The rule is plainly right, for else an injured shipper 
could never recover, because he would have to prove a negative: that there 
were no other shippers who wanted and could and would have taken space. 
Obviously, it is the carrier, not the shipper, who knows and can prove 
what other shippers were seeking space. These are facts "peculiarly 


20 
within the knowledge of the carrier'"' and the carrier must prove them. 
! 


Here, the proof shows, as the Board recognizes (SJA 36) that during 
the reparation period three qualified shippers wanted space and would have 
taken it. The Board says, though, that "in actual practice" (ie., after the 
reparation period) Consolo got only 18.46%. This is true but immaterial -- 
Flota still made no showing that during the reparation period the shippers 
were ready, willing, a-d able to take space. Yet suca proof would have 
been simple to offer if it existed. eh Flota was at all times aware of the 
basis of Consolo's reparation calculation (see the statement of counsel at 
SJA 117). : 


When a party has the burden of proof, has been openly told of its 
opponent's claims, and still fails (without explanation) to offer proof which 


© pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U.S. 121, 35 S.Ct. 484, 
489 eae 


1 aul Flota would have had to do was call as witnesses the ene who took 
space in September, 1959. Of course, except for Mr. Noboa, none “ these ship- 
pers had bid on space in March, 1957. 
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would be simple if it existed, that party has simply failed to carry its bur- 


den. The Examiner recognized this, and his decision was plainly right. 
While the Board recognized the facts, it failed to follow the law, choosing 
instead what it says appears to be a "just and reasonable guide."" But this 
is not the place for administrative discretion. The facts are clear, the law 
is clear, and the Board failed to award the full reparation due. A supple- 
mental award is required. ae 


CONCLUSION 


Although the Board agreed that the carrier's behavior here was an 
inexcusable violation of the Shipping Act, the Board trimmed the repara- 
tion claim in all possible ways. In three respects it cut away too much, 
and failed to award the full reparation which the law provides. With the 
detailed proof of damages present in the record, calculation of the addition- 
al reparation due is a matter of arithmetic. While the case might be re- 
turned to the Board to enter a supplementary award, all the facts necessary 
to a complete disposition of the entire controversy are now before this Court. 
Flota has chosen to bring its review of the award here, rather than awaiting 
2 suit in District Court. Thus, the Court can enter an order terminating the 
entire controversy by requiring Flota to pay Consolo the amount awarded 
by the Board, plus (1) the reparation due for the period November 15, 1955 - 
August 23, 1957, (2) the reparation due based on an allocation of one-third 
of Flota's refrigerated space to Consolo during the reparation period, and 
(3) interest on the reparation due for each sailing from which Consolo was 
excluded from the date of each sailing to the date of the award. 


= Suit must be brought on the Board's award of March 30, 1961 before March 
30, 1962 (46 U.S.C. 829). Accordingly, instead of a new award in place of the March, 
1961 award, we seek a supplementary award. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Did the Federal Maritime Board correctly deter- 
mine the extent of the reparations period? 

2. Did the Board employ the correct measure of dam- 
ages and properly apply the evidence before it in caleu- 
lating the amount of the award? 

3. Was the denial of pre-judgment interest an abuse 
of the Board’s discretion? 

4. Did Flota carry its burden of proving that Consolo 
had failed to mitigate his damages during the reparation 
period? 

5. Was Consolo’s complaint timely? 
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COUNTERSTATEMENT OF CASE 


This is a consolidated suit seeking judicial review of 
the second part of a two-part administrative proceeding 
of the Federal Maritime Board (hereinafter referred to 
as “Board”).1_ In November 1957 Philip R. Consolo 
(“Consolo”), a banana importer, filed a complaint with 
the Board under sec. 22 of the Shipping Act, 1916 (“the 
Act”), 46 U.S.C. 821, alleging that Flota Mercante Gran- 
colombiana, S.A. (“Flota”) had by refusing him space on 
its vessels violated sections 14 and 16 of the Act (46 
U.S.C. 812 and 815. Consolo also sought reparations 
from Flota because of the violations alleged. 

After a full hearing the Board by report and order of 
June 22, 1959 (5 F.M.B. 633)? found that (1) Flota was 
a common carrier by water subject to the Act with respect 
to the carriage of bananas and (2) Flota had violated 
sections 14 and 16 of the Act by contracting all of its 
refrigerated space on its vessels to one banana shipper 
to the exclusion of all other qualified banana shippers, 
one of whom was Consolo. The Board also ordered that 
Docket 827 be held open for further separate proceedings 
to determine the amount of reparations, if any, due to 
Consolo from Flota. Flota, prior to the conclusion of the 
reparation proceeding, filed a petition with this Court 
seeking review of the Board’s decision of June 22, 1959 
(No. 15,330) and Consolo was permitted to intervene in 
that suit. All parties have submitted briefs to the Court 
in No. 15,330 and the case is ready for oral argument. 


1 Effective August 12, 1961, the Federal Maritime Board was 
abolished and its functions and duties under the Shipping Act, 
1916, were transferred to a new agency, the Federal Maritime 
Commission by Reorganization Plan No. 7 of 1961, H. Doc. 187, 
87th Cong., lst Sess. We use the name “Board” throughout this 
brief regardless of the tense of the sentence. 


2 FMB Docket 827, Philip R. Consolo v. Flota Mercante Gran- 
colombiana, S.A.—Carriage of Bananas from Ecuador to the 
United States; and FMB Docket 841, Banana Distributors, Inc. v. 
Flota Mercante Grancolombiana, S.A. 


(1) 
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Pursuant to the Board’s order, further hearings were 
held on the sole remaining issue between Consolo and 
Flota, namely, the amount of reparations.* On March 28, 
1961 the Board found that Consolo was entitled to $143,- 
370.98, with interest at 6% on any amount not paid 60 
days thereafter, as reparations. Neither Consolo nor 
Flota was satisfied with that decision, and both sought 
review by this Court. (Nos. 16,366 and 16,369). Consolo 
contends he was entitled to more reparations, whereas 
Flota contends he was entitled to none. 

On July 7, 1961 Consolo moved for the dismissal of 
Flota’s petition in No. 16,369 on jurisdictional grounds, 
or alternatively to require Flota to post a bond. The 
issues were fully briefed and argued before this Court by 
Flota, Consolo, and the Board. The Court deferred rul- 
ing on Consolo’s motion until after it had heard argument 
on the merits of the dispute between Consolo and Flota. 
By Court order of August 31, 1961, Nos. 16,366 and 16,369 
were consolidated for purposes of briefs and joint ap- 
pendix and scheduled to be heard together with No. 
15,330. 


A. The Board Proceedings 


On April 29, 1957 the Board decided a substantially 
similar action between banana shippers and the Grace 
Line, Inc., a carrier whose operations are almost indis- 
tinguishable from Flota’s.* The Board held that Grace 
was a common carrier by water and subsequently ordered 
it to allocate its refrigerated space (reefer space) on 
equitable terms to all qualified shippers of bananas. On 
or about October 30, 1957, Flota filed a Petition for 
Issuance of a Declaratory Order seeking a ruling by the 
Board as to the effect of the Grace decision on Flota’s 
exclusive carriage contract with Panama Ecuador Ship- 


3FMB Docket 827 (Sub No. 1) Philip R. Consolo v. Flota 
Mercante Grancolombiana, S.A. 


«FMB Dockets 771, 775, Banana Distributors, Inc., and Arthur 
Schwartz v. Grace Line, Inc. (5 F.M.B. 278). 
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ping Corporation (Panama Ecuador) and Grand Shipping 
Inc. [JA 37-41]. One month later, November 1957, Con- 
solo filed a complaint with the Board alleging that Flota’s 
contract with Panama-Ecuador was illegal under the Ship- 
ping Act because it excluded Consolo and others from 
the use of the space on Flota’s vessels. An award of 
reparations was requested. Flota sought and received an 
extension of time within which to reply to Consolo’s com- 
plaint [JA 49-52]. 

On January 9, 1958 Flota requested a ruling on its 
Petition for Issuance of a Declaratory Order [JA 55-56]. 
On May 1, 1958 the Board notified Flota that the petition 
would be consolidated with Consolo’s complaint and as- 
signed Docket No. 827. [JA 63-65] At Flota’s request 
hearings on the consolidated cases were postponed until 
December of 1958 [JA 66-70]. 

At a prehearing conference and again on the first day 
of the scheduled hearings it was decided that evidence 
as to Consolo’s complaint would be first offered, following 
which Flota’s petition would be considered in the light 
of all pertinent evidence. [JA 71-73] 

On June 22, 1959 the proceedings on the merits having 
been completed the Board issued a report and order 
[JA 1-13] which held that (1) Flota was a common 
carrier by water in the foreign commerce of the United 
States and thus subject to the Shipping Act, (2) the 
single-shipper contract covering bananas was in violation 
of sections 14 and 16 of the Act in that Consolo was 
denied banana space to his prejudice and disadvantage, 
and (3) further proceedings were required to determine 
Consolo’s claim for reparations. Flota was also ordered 
to make its reefer space available to all qualified shippers 
of bananas on a pro rata basis. That decision is now 
the subject of judicial review proceedings in this Court 
(No. 15,330). 

On March 28, 1961 the Board decided the reparations 
issue which is the subject under review in the present 
consolidated actions (Nos. 16,366 and 16,369). The sole 
issues before the Court in these cases concern the repara- 
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tions award, not the common carrier status of Flota nor 
the question of statutory violation. If in No. 15,330 Flota 
prevails, then the issues here will be rendered moot, as 
reparations are posited on the prior findings that Flota 
violated the statute. For the purpose of this brief, 
therefore, we assume, as did the Board in its March 
decision, that Flota is a common carrier and that its 
exclusive contract with Panama Ecuador was violative 
of the Shipping Act. That being so, the Board’s repara- 
tions decision, here under discussion, stands or falls on 
the answer to the single question, “Was the proper 
amount of reparations awarded?” 


B. The Board’s Decision of March 1961 


The Board found that Flota’s common carrier status 
started with its weekly operation of ships between Ecu- 
ador and the United States on/or about July 20, 1955. 
It then found that Flota unlawfully refused to allocate 
reefer space to Consolo commencing August 23, 1957 and 


that this refusal continued until July 12, 1959, the date 
when Flota was specifically required by the Board to 
allocate some space to Consolo pursuant to the June 
1959 decision. Accordingly, the reparation period ex- 
tended from August 23, 1957 to July 12, 1959. 

Having set the time period, the Board next measured 
Consolo’s damages during that period. The Board de- 
termined Consolo’s award by finding the gross profit a 
shipper would have made on all bananas carried by Flota 
between August 23, 1957 and July 12, 1959. During this 
period Flota carried 1,061,286 stems of bananas on 98 
separate voyages. The gross profit was computed by 
deducting from the sales price of bananas in Philadelphia, 
Flota’s discharge port, the actual cost of procuring those 
bananas in Guayaquil, Ecuador, the loading port for these 
shipments. From that was deducted Flota’s applicable 
freight charges, and the total handling or unloading costs 
at Philadelphia (50.15 cents per stem). The computed 
gross profit of $2,513,236.43 less computed expenses of 
$1,204,343.95 and incidental costs of $532,234.93, resulted 
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in a computed net profit of $776,657.55 which would ac- 
crue to a single shipper using Flota’s facilities during 
the reparation period. The next determination was how 
much of that profit should Consolo have realized if Flota 
had not excluded him from Flota’s reefer space. Using 
the actual space allotment given Flota in September 1959 
pursuant to the Board’s order, the Board found Consolo 
to be entitled to 18.46% of the proper net profit, or 
$143,370.98. Both Consolo and Flota contend there is 
error in the Board’s computation. Notwithstanding the 
natural dissatisfaction of both parties, if the Board’s 
decision was reasonable and rational and supported by 
evidence, this Court should not set aside the award. 


SUMMARY OF ARGUMENT 


In Point I of this brief we show that the Board prop- 
erly determined that Consolo was entitled to reparations 
from the date it first requested a fair allocation of re- 
frigerated space on Flota’s ships. We also show that 
the Board terminated the reparation period on the first 
date that Flota should have complied with the Board’s 
directive to give space to Consolo. 

The Board properly found that so long as Consolo was 
requesting the entire refrigerated space of Flota, an 
arrangement similar to that which the Board found ille- 
gal, Consolo was not entitled to damages. As soon as he 
altered his demand from an exclusive contract to only 
a fair allocation of space, and that request was denied 
by Flota, the denial became unlawful and the reparations 
period commenced. Even though Consolo asks damages 
up to the date Flota first carried his bananas, the Board 
correctly ended the reparation period on the date Flota 
was ordered to comply with the Board’s order. There 
was no evidence introduced by Consolo that showed that 
Flota would have refused to carry his bananas during 
the period between ordered compliance and actual ship- 
ment. Consolo offered no cargo during that period and, 
consequently, the Board did not presume that Flota would 
have refused to earry it if offered. 
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We further demonstrate that during the reparation 
period the shipping world, Flota included, was aware of 
the Board’s ruling regarding the duty of a common car- 
rier not to discriminate in the carriage of bananas. 
Flota nevertheless elected to test those rulings rather 
than comply with them. The Board properly held that 
when Flota elected this course instead of complying with 
the Board’s rulings, it could not later be excused of 
violating the Shipping Act if the Board’s rulings were 
upheld by the courts. Flota’s contention that the Board 
knowingly relied on a decision that had been reversed 
is devoid of merit, and furnishes no ground for reversal 
of the Board’s order. 

In Point II we show that the Board adopted the correct 
measure of damages in determining the reparations. It 
followed not only the governing principles of damages 
in common carriage cases, but heavily relied on the only 
judicial holding regarding the refusal of space by a 
common carrier by water subject to the Shipping Act, 
R. Hernandez v. A. Bernstein, etc., 116 F. 2d 849 (CA 
2-1941). 

In determining the reparations, the Board rationally 
and reasonably sifted the facts and evidence before it and 
conflicting allegations and arguments. This required an 
exercise of considerable expertise and particular knowl- 
edge which the agency possessed. No arbitrariness or 
unreasonableness can be detected in the computation of 
the award. 

In Point III we show that the award of interest on a 
claim such as Consolo’s is a matter clearly in the dis- 
eretion of the Board, and is not mandatory as Consolo 
would have us believe. We further show that because 
of the dealings of the parties here involved, the Board 
did not abuse its discretion in denying Consolo’s request 
for pre-judgment interest. 

In Points IV and V we show, respectively, that Flota 
did not carry its burden of proof regarding the failure 
of Consolo to mitigate his damages, and that Consolo’s 
complaint was timely filed with the Board in November 
1957. 
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On the mitigation issue, Flota failed completely to 
establish a single fact that would indicate a failure by 
Consolo to minimize his losses. Flota’s allegation that 
suitable ships were available for charter was destroyed 
by its own witnesses. It is true that some ships were 
available, but not even Flota’s own witnesses could say 
that Consolo could have economically employed them. 
Flota’s contention that the ships of the Chilean Line were 
available but not solicited is untrue. Consolo did solicit 
space on Chilean’s ships and, in fact, obtained some. 
Furthermore, the Chilean Line later refused to carry 
Consolo’s offerings. 

Finally, we show that Flota’s contentions regarding 
the dealings of Consolo vis-a-vis Grace Line so distort 
the facts that little or no weight can be attributed to the 
representations urged upon this Court. Certainly, nothing 
stated in this regard even tends to show a failure to 
mitigate damages, and the Board correctly so found. 


ARGUMENT 


I. The Computation of the Reparation Period Was Correct. 


The Board held that Consolo is not entitled to repara- 
tions prior to August 23, 1957 [JA 207, 208]. At that 
time he first requested of Flota an allocation of a portion 
or a pro rata share of reefer space. He did not seek 
this previously but rather submitted bids for Flota’s 
entire reefer space and an exclusive contract similar to 
the arrangement between Flota and Panama Ecuador 
which was subsequently declared unlawful. Originally 
Consolo did not approach Flota seeking a fair share of 
the carrier’s space nor did he seek a pro rata share under 
a forward-booking system such as the Board has declared 
to be reasonable and just. Banana Distributors, Inc. v. 
Grace Line, Inc., Supplemental Report, 5 F.M.B. 615. 
Instead he was unsuccessfully bidding for an exclusive 
patronage contract for Flota’s entire reefer space. This 
the Board has held to be illegal because it is unjust and 
unreasonable. [JA 8] The Board correctly found that 
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until Consolo made a reasonable attempt to secure a fair 
and equitable portion of space, and was refused space 
on that basis by Flota, he could not validly claim repara- 
tions. He made such a request for the first time on 
August 23, 1957. Upon the refusal of that reasonable 
request for space, the reparation period properly com- 
menced. [SJA 36] 

Consolo argues, however, that his earlier demands for 
space were merely in response to Flota’s requests that 
he bid for its entire space exclusively [Brief p. 18]. 
These requests were illegal and in violation of Flota’s 
duty as a common carrier. They cannot aid Consolo’s 
position. There was no suggestion by him that he wanted 
or would take less than all the banana space. Consolo 
says that he offered to take the upper two compartments 
of a three-compartment reefer space on Flota’s terms, 
e.g., exclusively for two years, and that this constituted a 
request for an allocation of space, requiring the alloca- 
tion thereof [Brief p. 19]. This statement is not sup- 
ported by the record. The facts show that until August 
23, 1957, Consolo never sought a pro rata allocation of 
reefer space on an equitable basis. Rather, he sought the 
same preferential exclusive contract that he now com- 
plains was illegal and damaging to him. 

Consolo endeavors to equate his request for all the space 
already allocated to another, to a situation involving 
requests for space by two or more shippers in excess of 
the carrier’s capacity. This, he says, would make it 
mandatory that he receive a fair share of the available 
space [Brief p. 20]. He cites in support of this argu- 
ment a decision of the Board’s predecessor, the U.S. 
Maritime Commission, Patrick Lumber Co. v. Calmar 8.8. 
Co., 2 U.S.M.C. 494 (1941). There is a significant differ- 
ence between that case and this one. Patrick did not 
seek the entire space of Calmar’s vessels, but only specific 
space for identified cargoes of lumber, which when added 
to the request of other lumber shippers exceeded Calmar’s 
capacity. Calmar’s refusal to carry any of the offered 
cargo was held to be in violation of section 16 of the 
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Shipping Act. Prior to August 23, 1957, Consolo made 
no such request. He only bid on Flota’s entire reefer 
capacity. 

The carriage of bananas varies somewhat from the 
carriage of other cargoes, as was recognized in Banana 
Distributors, Inc. v. Grace Line, Inc. 5 F.M.B. 615, 625 
and Grace Line, Inc. v. FMB, 280 F. 2d 790, 791 (CA 
92-1960). Consolo apparently ignores this because his 
quote on page 21 of his brief omits the following qualify- 
ing language of the Board in its Banana Distributors 
decision: 

“Equitable proration of space alone, however, in view 
of the economic factors inherent in this trade 
[bananas], is not a panacea. And it was with these 
economic factors in mind that the examiner recom- 
mended the adoption of a forward-booking arrange- 
ment.” 

A forward-booking arrangement is a contract between 
a carrier and qualified shippers which, inter alia, commits 
the shippers to utilize or be responsible for a set amount 
of space for a period of two years. At the inception 
of the contract the carrier must offer identical terms and 
treatment to all qualified shippers. If this is done, the 
Board will not compel an allocation to other shippers 
during the contract period. However, upon the expira- 
tion of the contract the carrier must again offer its space 
equitably and on identical terms to all qualified shippers, 
both former contract shippers and others who then quali- 
fy. Flota did not attempt such an arrangement in 1955 
when it entered into the exclusive contract with Panama 
Ecuador but sought only the most favorable bid. Nor 
did Consolo seek such a forward-booking arrangement. 
He only requested or bid for the entire space of Flota. 
The authorities Consolo cites are not based on this sort 
of situation and do not support his contentions. 

Consolo further contends that Flota’s failure actively 
to offer any space to him and others was a violation of 
its duty as a common carrier. But Flota’s duty as a 
common earrier is to accept cargo properly offered, either 
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entirely or on a pro rata basis if space is inadequate 
Pennsylvania R. Co: v. Puritan Coal Min. Co., 237 US. 
121. The obligation of a common carrier is to carry 
property of the kind it usually transports tendered to 
him at a suitable time and place at reasonable compen- 
sation (9 Am. Jur. Carriers § 285-6, p. 606-7 and cases 
cited thereunder). Thus, it is the carrier’s duty to accept 
and not to reject cargo offered to it properly by a shipper. 
The existence of a common carrier by law constitutes the 
offering of space, and the common carrier does not breach 
his duty until he actually rejects or refuses to carry 
properly tendered cargo. Initially Consolo made no 
proper tender. He sought to obtain exclusive cargo space 
on Flota’s ships. Since this was not a proper offer of 
cargo, Flota’s refusal of an exclusive patronage contract 
did not, as the Board held, give rise to a valid claim for 
any reparations. (SJA 36) Until the offer is proper, 
the denial cannot be improper. Not until August 23, 
1957 was there such an offer. 

By Board order of June 22, 1959 [JA 11-13] Flota 
was directed to allocate its space to all qualified banana 
shippers seeking a share thereof, within ten (10) days 
or by July 12, 1959. By a supplemental order issued 
July 10, 1959, that date was extended to Auguet 14, 1959 
{JA 15-17]. The Board found that the reparation period 
ended on July 12, 1959, the earliest date the Board’s order 
should have been complied with by Flota. [SJA 35] 
Flota made no allocation of space to Consolo until Sep- 
tember 1, 1959 [SJA 35]. Apparently this was due to 
the fact that Consolo tendered no shipment to Flota until 
that time, but in any case there was no evidence before 
the Board indicating that Flota would have refused to 
carry Consolo’s properly tendered cargo at an earlier 
date in accordance with the Board’s order. In these cir- 
cumstances, the reparation period was correctly termi- 
nated on July 12, 1959. 

Turning now to Flota’s position, it argues that the 
reparation period never really began because its exclu- 
sive contract with Panama Ecuador prevented it from 
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allocating any space to Consolo without breaching the 
contract. However, the Board has held, on many occa- 
sions, that such a contract is unjust and unreasonable 
and hence illegal, and it similarly found that the Panama 
Ecuador contract was violative of the Shipping Act [SJA 
34]. Moreover, Flota was on notice that a similar exclu- 
sive contract for the carriage of bananas had been de- 
clared illegal in the Grace cases. In the instant case the 
Board, in holding that Flota had violated the act, relied 
primarily on the Grace decision, Banana Distributors, 
Inc. v. Grace Line, Inc., 5 F.M.B. 615, aff'd 280 F. 2d 790 
(CA2-1960), cert. den. 364 U.S. 933 (1961). 

Flota, however, alleges that during the period for which 
reparations have been awarded, which followed the Board’s 
first decision in the Grace Line dockets, FMB Nos. 771 
and 775, Flota was unsure of the legality of its contract 
with Panama Ecuador. The Board rightly refused to 
recognize this excuse. It said that Flota should have 
accepted “the Grace Line cases as providing a rule for 
its guidance.” Flota counters with the contention that 
the Board should be reversed because it thus relied on 
a decision known to have been reversed. This contention, 
as shown below, cannot bear analysis. 

The Board on April 29, 1957 first decided the Grace 
dockets, Nos. 771 and 775, again holding that Grace as a 
common carrier could not allocate all of its banana space 
to some shippers to the exclusion of others (5 F.M.B. 
978). On August 20, 1957 it served an order pursuant 
to this decision that Grace equitably allocate space to all 
qualified banana shippers. Three days later Consolo 
requested an allocation of space from Flota. Flota em- 
phatically refused this request on October 6, 1957. Rather 
than follow the April 1957 decision of the Board in the 
Grace dockets, Flota petitioned the Board for a declara- 


5Some four years earlier, in a proceeding brought by Consolo, 
FMB Docket 717, Grace Lines had been advised not to exclude 
him from its banana space. Philip R. Consolo v. Grace Line, Ince., 
4 F.M.B. 298 (1953). 
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tory order and undertook somehow to differentiate its 
position, justify its exclusive contract, and its refusal 
of Consolo’s request [JA 37-41]. While Flota was thus 
engaged, Grace sought judicial review of the Board’s 
decision and order in its cases by suing in the Second 
Cireuit. The filing of Grace’s suit did not, of course, 
stay or suspend the operation of the Board’s order and 
the Court did not stay it. Nevertheless, Flota continued 
to refuse Consolo and elected to await a declaratory 
order. Upon the filing of Consolo’s complaint to the 
Board, the Board properly consolidated it with Flota’s 
petition and hearings were scheduled. As indicated pre- 
viously, however, these were postponed at Flota’s request 
for three months (from September to December 1958). 
In the meanwhile, the Second Circuit heard Grace’s 
petition and on February 13, 1959, reversed and remand- 
ed the Board’s order, indicating that certain reasoning 
in the Board’s decision was unacceptable but that other 
grounds might be put forth to sustain the Grace order. 


Grace Line, Inc. v. Federal Maritime Board, 263 F. 2d 
709, 711. As the Court said: 


“But we cannot now decide whether this new argu- 
ment suffices to support the Report and Order now 
before us. We must judge the propriety of the 
Board’s action solely on the grounds then invoked 
by it.” 

Three months later in May 1959 the Board issued a 
new order and supplemental report in the Grace dockets. 
Grace thereupon again sought judicial review and the 
Second Circuit affirmed the Board’s decision. (280 F. 2d 
790). The Board’s ultimate conclusion as to Grace’s 
duties as a common carrier were never questioned by the 
Court, only the reasons it at first advanced. From the 
Board’s decisions, dating as far back as 1953 with respect 
to bananas, it was clear to all concerned, Flota included, 
that Grace’s method of handling its banana space by 
preferring some shippers to the exclusion of others, the 
same method used by Flota, was violative of its duty as 
a common carrier subject to the Shipping Act. The fact 
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is that Flota simply gambled and lost. It now asks this 
Court to place the consequences of its gamble on Consolo 
and the Board. The Board placed them on Flota, where 
they obviously belong. 


Il The Computation of the Award Was Proper. 


On October 7, 1957 Flota refused to allocate space to 
Consolo as requested on August 23, 1957. [JA 207-9] 
Flota’s denial was not for a single cargo but was, in fact, 
an absolute denial for at least two years: 


“We acknowledge receipt of your letter dated August 
23th, (sic) 1957, and wish to advise you that the 
available reefer space on our vessels has been com- 
mitted for the next two years. 


“Of course, we shall be pleased, at the end of said 
term, to consider your application for allotment of 
space on our vessels.” (Emphasis supplied) 
Following this denial by Flota, Consolo filed his com- 
plaint with the Board, and subsequently was awarded 


reparations for the entire period following his proper 
request until the date Flota should have complied with 
the Board’s order. In the face of such an absolute denial, 
to approach Flota again and again would have been use- 
less activity on Consolo’s part. 

Flota has devoted the major portion of its brief here 
to discussing its status as a common carrier and to argu- 
ing that it did not violate the Shipping Act. This argu- 
ment is not in any way pertinent to the issues here. 
These matters already have been fully briefed in No. 
15,330 and are waiting oral argument before this Court. 
The Board, in its decision under review in 15,330, found 
Flota to be a common carrier, that its exclusive patronage 
contract with Panama Ecuador was not a valid forward- 
booking arrangement, and that its refusal to carry any 
bananas for Consolo violated the Shipping Act. In the 
case at hand the sole question is the amount of repara- 
tions due Consolo, 

With respect to the amount, the Board, as noted previ- 
ously, felt that Consolo was entitled to the net profits 
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which he was denied by reason of Flota’s action. In 
reaching that decision the Board cited its own prior de- 
cisions and the general law of common carriage, viz., 
R. Hernandez v. A. Bernstein etc, 1 U.S.M.C. 686 (1937), 
2 U.S.M.C. 62 (1939) affirmed 116 F. 2d 849 (CA2-1941) ; 
Waterman v. Stockholms Rederiaktiebolag Svea et al, 3 
F.M.B. 248 (1950); New Mexico ex. rel. McLean & Co. v. 
Denver & R. G. R. Co., 203 U.S. 38, 27 S.Ct. 1 (1906) 
9 Am. Jur. Carriers § 314; 13 C.J.S. Carriers $33; 3 
Hutchinson on Carriers (3rd Ed § 1359, 1370; 2 Moore 
on Carriers § 609, and Sonken-Galamba Corp. v. Atchin- 
son T. € S. F. Ry. Co., 124 F. 2d 952 (CA8-1942). 

Contrary to Flota’s contention, the Board did not rely 
principally on the New Mexico and Sonken-Galamba cases 
[Brief p. 35]. It relied mainly on its own decisions and 
that of the Second Circuit in the Hernandez cases. [SJA 
28, 29] Flota ignores these decisions, presumably because 
the facts involved in them are almost identical to the 
present facts, and the holding there was the same as here. 

Hernandez was a shipper of automobiles who was 
refused any space on the vessels of Bernstein, a common 
carrier. In the first part of a similar two-part proceed- 
ing (1 U.S.M.C. 686), Bernstein was found to have vio- 
lated section 14 of the Shipping Act by unjust discrimina- 
tion against Hernandez. Because of the refusal of space 
by Bernstein (and other respondents), Hernandez was 
unable to ship automobiles from June 1 to December 31, 
1945. Hernandez proved that he could have obtained 
and shipped automobiles and could have sold the same 
in Spain except for the denial of transportation. He 
proved the purchase and sale price of automobiles if 
obtained and shipped. On these facts he was awarded 
the net profit he would have earned had he not been 
denied space on the vessels (2 U.S.M.C. 62-67). 

In an action under section 30 of the Shipping Act 
(46 U.S.C. 829), brought by Hernandez to enforce the 
award of reparations, the defendants raised almost the 
same argument Flota now urges on this Court. They 
contended that the measure of damages was incorrect and 
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that Hernandez did not attempt to mitigate his damages. 
The district court agreed with them. (31 F. Supp. 76) 
On appeal, the Second Circuit reversed the district court 
(116 F. 2d 849), stating that the district court demanded 
too high standards, and in the absence of new evidence, 
the agency decision must be sustained if supported by 
substantial evidence. Furthermore, the Court stated, the 
burden was on the defendants to prove any failure by 
Hernandez to mitigate damages. 

The Board’s method here of calculating the reparations 
has already been approved by the courts. Consolo was 
awarded the net profit denied to him for the period Flota 
unlawfully refused to carry his cargo or give him an 
allocation of space. That same method of measuring 
damages is supported by authorities in instances where 
a common carrier refuses to carry tendered cargos. New 
Mexico ex. rel. McLean v. Denver & R. G. R. Co., supra, 
and 9 Am. Jur. Carriers §314 p. 646-7. In the specific 
area of ocean commerce under the Shipping Act, the 
Hernandez decision of the Second Circuit, supra, clearly 
supports the Board’s award. 

Flota contends that the award should not have been 
based on its refusal to carry Consolo’s goods, but upon 
“anjust discrimination and undue prejudice” asserting 
that another measure of damages should be employed. 
The act complained of and the act that was found to be 
illegal was Flota’s refusal of space. The result of that 
illegal act was undue discrimination against Consolo, but 
it was the refusal that caused Consolo to be deprived of 
profit he would have realized if he could have shipped 
bananas during the reparation period. Flota completely 
ignores its refusal by drawing an analogy to discrimina- 
tory rate practices and asserts that the proper measure 
of damages is “how much worse off [Consolo] is because 
others have paid less,” citing 7.C.C. v. U.S., 289 U.S. 385 
(1933) and others. This attempted smoke screen does 
not hide the fact that Consolo was not charged a higher 
rate than Panama Ecuador, but it attempts to obfuscate 
the crucial fact that Consolo was not permitted to utilize 
any space of a common carrier. Rate discrimination is 
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not under consideration here. It couldn’t be, because Flota 
charged Consolo no rate—it simply refused to carry any 
of Consolo’s bananas for the entire reparation period. 

Stripped of all extraneous matter, nothing remains of 
Flota’s contentions that the Board’s method of calculating 
damages was illegal or improper. The pertinent authori- 
ties clearly show that the Board was right. 

Flota does not rest with an assault on the Board’s 
method of computing damages. It also attacks the man- 
ner by which the ultimate figure was determined. The 
precise question presented is whether or not the Board 
properly applied the facts before it concerning Consolo 
and Flota to its accepted formula for computing damages. 

This Court when reviewing an award of reparations 
by the Board is in a situation similar to that of the 
district courts under section 30 of the Shipping (46 U.S.C. 
829). That section provides that in the case of a suit 
to collect an award of reparations by the Board, the 
Board’s report and order “shall be prima facie evidence 
of the facts therein stated.” In the present action, this 
Court has been asked by both the recipient of the award 
and the one who must pay it to review the reparations 
award of the Board. In the only similar case of this 
nature, the Second Circuit held that the standard by 
which to test the damages is whether or not the facts 
underlying the award are supported by substantial evi- 
dence. If they are, then the Court has the duty to accept 
them and give them effect. Roberto Hernandez, Inc. v. 
Arnold Bernstein, etc., 116 F. 2d 849, 851. 

Consolo introduced substantial evidence that at all times 
during the reparations period he could have bought ba- 
nanas in Ecuador and sold the same in the United States. 
. Flota introduced no evidence to indicate that bananas 
were not obtainable in Ecuador, nor that there was no 
demand for them in the United States. Consolo offered 
evidence as to the price for which he could have bought 
bananas in Ecuador each week during the reparation 
period. Flota, on the other hand, offered no proof of a 
different price. It merely speculated that Consolo, as an 
individual, could not buy at such price although Consolo 
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actually had done so. Again, Consolo offered substantial 
proof as to actual market value while Flota offered no 
conflicting figure. Flota apparently concedes the actual 
sale price of bananas at Philadelphia. At least no evi- 
dence to the contrary appears, and no counterargument 
is included in its sweeping attack on the Board’s order. 

Realizing that the best evidence as to the freight rates 
applicable would be those of Flota, the Board used that 
figure to determine what Consolo’s freight expenses would 
have been had it shipped on Flota’s ships. Obviously, 
the rates of the Grace Line or any other carrier would 
not be as accurate as Flota’s since Grace Line did not 
earry bananas from the same port as Flota, nor were 
the vessels identical as to space, loading-unloading facili- 
ties, and transit time. Flota offered no evidence to refute 
that freight cost but argues that if it had had to carry 
Consolo’s bananas during the reparation period it would 
have raised its rates. It suggests that the rate of $34 
per ton it put into effect when it first complied with the 
Board’s order should apply as the figure it most likely 
would have used during the reparation period. No evi- 
dence was offered to support this suggestion. Flota could 
have changed the rate upward to $34 for any number 
of reasons, including the possibility of reducing Consolo’s 
claim against it. This is speculative, as is Flota’s entire 
argument on this point. The fact is that the only figure 
before the Board was the actual freight charge used by 
Flota, and that figure is the only proper one to employ 
in measuring damages for the reparation period. 

Flota also attacks the stevedoring charge in Phila- 
delphia during the reparation period. The Board used 
the flat rate of 35.15 cents per stem of bananas. [SJA 
38] Being an arbitrator of a struggle between private 
interests, the Board was not bound to accept completely 
the arguments of either party. Its duty was to sift the 
facts and weigh and evaluate the opposing arguments. In 
so doing, it terminated the reparation period at July 12, 
1959 [SJA 36]. Consolo’s Exhibits 42 and 107, ranging 
from 1955 to September 10, 1959, showed that with only 
two isolated exceptions the vessels of Flota arrived at 


18 


Philadelphia to unload bananas throughout the entire 
period for which reparations were awarded. According- 
ly, the Board properly employed the stevedoring charges 
proved to be in effect in Philadelphia at that time, name- 
ly, 35.15 cents per stem. Flota, by referring to Exhibit 
112 and Consolo’s paper of December 2, 1960, claims that 
from September 25, 1958 a stevedoring charge of 45.1 
cents per stem should have been used. That charge, 
however, was the amount for stevedoring at Baltimore, 
not Philadelphia [SJA 211]. 

The Board only awarded Consolo reparations up to 
July 12, 1959, and the undisputed evidence [SJA 208] 
clearly showed that Flota’s vessels served Philadelphia 
regularly up to September 10, 1959. Therefore, the 
Board’s application of the Philadelphia stevedoring 
charge of 35.15° cents per stem was reasonable and 
proper and relates all expenses to Ecuador and Phila- 
delphia, the points served by Flota during the period it 
refused to transport Consolo’s bananas. Flota has failed 
to show that the Board’s computation was unreasonable, 
irrational and unsupported by substantial evidence. The 
Board’s decision was, in fact, wholly rational, reasonable, 
and supported by undisputed evidence. 

Finally, both Flota and Consolo are dissatisfied with 
the 18.46 percent of the total computed net profit awarded 
to Consolo. Flota says Consolo should only have re- 
ceived 15.58 percent since this is the amount of space 
it says it would have given him. Consolo wants 33-1/3 
percent, arguing that there were only three qualified 
shippers during the reparation period, himself, a Mr. 
Noboa, and Banana Distributors, and hence he should 
have been allocated one-third of Flota’s banana space. 


* The actual charge per stem is arrived at by assuming an aver- 
age rate of 70 pounds of bananas per stem divided into 2000 
pounds to find the number of stems per ton. The stevedoring 
charge is quoted on a tonnage basis and is not a per stem set 
charge. As the actual weight of each stem is unknown, the charge 
per stem must be an approximation. Therefore, the fact that two 
out of ninety-eight Flota arrivals were not at Philadelphia could 
not unreasonably affect the Board’s award. The actual effect is 
unknown and virtually impossible to find. 
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What percentage does the impartial arbitrator award? 
How does he determine that percentage? What guides 
does he have before him? In the order of the Federal 
Maritime Board in FMB Dockets 771 and 775 (5 F.M.B. 
286 (I and Il)) supra, the Board ordered Grace Line to 
allocate to qualified shippers space upon a “fair and 
reasonable basis” after considering “(1) applicant’s finan- 
cial capacity to engage in the banana business on a scale 
proportionate to the refrigerated space requested; (2) 
applicant’s ability to arrange for the purchase, loading, 
and stowage of the bananas to be shipped; and (3) appli- 
cant’s ability to arrange for the discharge of bananas, 

.” This same direction was given to Grace upon 
reconsideration of the former decision (5 F.M.B. 615, 
628) supra. And again, the same direction was given to 
Flota by the Board after the decision of the first part 
of this two part proceeding (5 F.M.B. 633, 642) supra. 

Consolo’s claim to 33-1/3% does not, and would not 
necessarily, result from proper application of these stand- 
ards. The percentages urged by Flota are not supported 
by anything in or out of the record, and appear to be the 
creation of counsel. The mathematical manipulations 
shown in its brief are simply an attempt to reduce Con- 
solo’s award by unsupported supposition, They in no 
sense demonstrate that the Board’s award is incorrect. 

The simple fact remains that pursuant to the specific 
order of the Board directing Flota to allocate Consolo 
space and indicating how to arrive at a reasonable and 
fair allocation, Flota gave Consolo 18.46% of its reefer 
space. That is the sole positive, undisputed fact on this 
point that was before the Board, and is before the Court. 
It is the only percentage that purportedly reflects the 
Board’s decisions and directions on the subject. Neither 
Consolo’s nor Flota’s position can he justified or related 
to the specified requirements of the Board. Experience 
is more reliable than speculation in any case. Upon that 
evidence and for that reason the Board rationally and 
reasonably employed the only figure supported by the 
evidence. 
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Neither Flota nor Consolo have demonstrated an un- 
reasonable or irrational decision by the Board. The 
Board, we submit, adopted the legally correct method of 
measuring of damages and followed that method in a 
rational and reasonable manner employing only undis- 
puted evidence in the record before it. 


Ill. The Board Did Not Abuse Its Discretion in 
Denying Pre-Judgment Interest 


As has been shown above, the reparations due Consolo 
were far from being liquidated damages when his com- 
plaint was filed. Nor were they a matter of simple mathe- 
matical determination. They required detailed proof, 
careful analysis, and the exercise of considerable expertise 
by the Board. Nevertheless, Consolo sought interest on 
the award computed from the date of each exclusion by 
Flota. The Board declined to award such interest on 
Consolo’s unliquidated claim on the ground that to do 
so would be “inequitable.” 

Consolo says this was “bad law” and arbitrary. How- 
ever, at common law pre-judgment interest is not allowed 
on unliquidated tort claims. National Airlines Inc. Vv. 
Stiles, 268 F. 2d 400, 405 (CA5-1959), cert. den. 361 U.S. 
885, reh. den. 361 U.S. 926. Furthermore, the general rule 
of equity is that the award of pre-judgment interest on 
an unliquidated claim is in the trial court’s discretion. 
Dorsett v. Shore, 254 F. 2d 373, 377; Miller v. Robertson, 
266 U.S. 243; Bd. of County Comm. of Jackson County 
v. U.S., 308 U.S. 343; United Light & Power Co. v. Grand 
Rapids Trust Co., 85 F. 2d 331. See also 15 Am. Jur. 
Damages, § 161. 

In urging his position, Consolo relies primarily on two 
eases involving somewhat similar facts—Louisville & 
N. R. Co. v. Sloss-Sheffeld S. & I. Co., 269 U.S. 217, 239- 
240, and Pacific Gamble Robinson Co. v. Minneapolis & 
St. L. R. Co., 134 F. Supp. 849, 853 (D.C. Minn. 1955). Had 
Consolo supplied the last two lines of the quote from the 
Louisville decision reproduced at p. 16 of his brief, it 
would have been clear from his own brief that the award 
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of such interest is purely discretionary, just as we con- 
tend. The portion omitted by Consolo is as follows: 


“The Commission [I.C.C.] properly determined not 
only whether interest should be included, but also 
the date from which it shall be included. (Citations 
omitted] On the findings made we cannot say that 
the conclusion of the Commission that interest should 
be paid from the date of the illegal action was un- 
warranted.” 
Furthermore, in the Pacific Gamble case the Court 
stated at page 852, just prior to Consolo’s first extracted 
quote at p. 16 of its brief: 


«“* © © it is to be presumed that the Appellate Court 
approved the exercise of this Court’s discretion in 
regard to the allowance of interest.” 
And again at page 853 in the omitted text between Con- 
solo’s extracted quote the following appears: 


«e* © if the Court’s discretion in the first trial was 
sound as to the allowance of interest, it is also sound 
¢ * * in this new award.” 

(Emphasis supplied) 

Not only does general law run against Consolo, his own 
citations refute his contention that the award of interest 
was mandatory. The Board, in the exercise of its dis- 
cretion under all the circumstances, determined that Con- 
solo could not equitably be awarded pre-judgment interest. 
Coneeding the inexcusable nature of Flota’s conduct, the 
fact remains that his only damages were the profits that 
he might have realized if Flota had not violated the Ship- 
ping Act and refused to allocate him space. The Board 
felt that Consolo was not entitled to interest and on this 
record it is obvious the Board did not abuse its discretion 
in that regard. 


IV. Flota Did Not Prove a Failure to Mitigate Damages 


The Board realized [SJA 29] that it was Flota’s burden 
to prove that Consolo had failed to mitigate his damages, 
citing Hernandez v. Bernstein, supra, in that regard. The 
Board found that Flota had not sustained its burden upon 


22 


Teview of the evidence before it. [SJA 37] Flota now 
attacks that decision. 

Flota introduced evidence in an attempt to show that 
there were several foreign flag ships available for charter 
during the reparation period. Its chief witnesses were its 
own chartering expert (Fanelle) and an independent ship- 
broker (Solvang). On cross-examination it was clearly 
shown that Solvang was not informed about the peculi- 
arities of banana carriage. His testimony did not estab- 
lish that the allegedly available ships could economically 
carry bananas from Ecuador to Philadelphia. [SJA 130- 
138] It was also demonstrated that Flota never chartered 
any of the available ships even when offered by Solvang. 
Even assuming the relevancy of chartering as opposed to 
common carriage transportation, which is what we are 
here concerned with, no evidence was introduced by Flota 
that indicated Consolo could economically have shipped 
bananas under a charter party. This would have required 
him to provide employment for an entire ship for a period 
of time longer than one voyage and would have entailed, 
in any event, obligations much greater and different than 
those which accrue under common carriage arrangements. 

The fact that two corporate banana shippers, Ecua- 
dorian Fruit Co. and West Indies Fruit Co., (Friedlander 
and Grossman) chartered ships to carry their bananas 
does not in any manner lead to the conclusion that Con- 
solo, as an individual shipper, could operate in the same 
manner. The Board properly refused to reach any such 
conclusion. All Consolo desired was a fair allocation of 
common carrier space, not an entire ship. 

Flota next contends that Consolo did not utilize any 
space available on the Chilean Line ships. [Brief p. 45] 
The Chilean Line carries large quantities of bulk nitrate 
and bulk iron ore on its northbound voyages [SJA 145, 

]. It has on occasion carried bananas from Puna, 
Ecuador. [SJA 145]. However, between December and 
May of each year its entire refrigerated space is com- 
mitted to the carriage of Chilean melons, and it could 
not carry bananas northbound. [SJA 146, 154] The 
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Chilean Line carried no bananas in 1957 [SJA 148], but 
did carry some bananas for Consolo in 1958 [SJA 150]. 
Consolo further sought as much space as he could get 
from the Chilean Lines in the latter part of 1958 but it 
already had committed its space for a period that 
extended into the Chilean fruit season [SJA 151]. The 
next year, Chilean Line offered space to the banana trade, 
including Consolo [SJA 152]. After the Chilean Line 
carried some bananas for Consolo it “cut him off” and 
carried exclusively for another shipper [SJA 155, 156] 
even though Consolo requested regular service. 

Upon this evidence elicited from the Chilean Line’s 
witness (Campion), it is readily apparent that Consolo 
did make an attempt to utilize Chilean Lines’ refrigerated 
space, but the peculiarities of that line’s operations, its 
other commitments, and its arrangements with another 
banana shipper, foreclosed Consolo. Nothing in Flota’s 
arguments refute the fact that Consolo made a reasonable 
effort to mitigate damages by attempting to import ba- 
nanas on vessels of the Chilean Line. 

Moreover, Flota’s contentions regarding the dealings 
of Consolo vis-a-vis the Grace Line during the reparation 
period in no way sustain Flota’s burden of proving that 
Consolo did not mitigate his damages. The alleged re- 
linquishment of space to the Standard Fruit Company 
never occurred, and the “offer” never progressed beyond 
discussion between Grace and the shippers using its space. 
The discussions among these shippers occured during a 
portion of the spring and summer of 1955 when the ba- 
nana crops in Ecuador were inferior because of voleanic 
ash, a natural phenomenon. [Tr. 435]. Due to another 
natural phenomenon, a hurricane, conditions subsequently 
improved. 

Finally, Flota’s allegations as to Consolo’s lack of in- 
terest in space on its ships [Brief p. 22] are erroneous 
and misleading. The alleged “sworn testimony” referred 
to comes from two separate witnesses testifying under 
subpena issued at Flota’s request. The quoted statements 
are taken out of context and removed from surrounding 
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testimony that clearly shows that they were made under 
different circumstances regarding different events. Con- 
solo’s alleged lack of interest in Flota’s space stems from 
the fact that one of these witnesses (Staff of Panama 
Ecuador) offered to trade all of his space on Flota’s 
ships for all of Consolo’s space on Grace’s ships. Consolo 
refused because Grace’s service is far superior to Flota’s 
{[SJA 168], and he did not want to give up this superior 
service. This refusal, of course, in no way shows that 
Consolo was not interested in obtaining transportation 
from Flota. The remaining “sworn testimony” elicited 
from witness Friedlander (Ecuadorian Fruit Importing 
Corporation) allegedly relates to an occurrence on the 
docks in New York during the unloading of one of Grace’s 
ships [SJA 170]. What was said then was an admittedly 
friendly jibe in repartee between Friedlander and Consolo, 
and it proves nothing. 


V. Consolo’s Petition Was Timely Filed 


Flota’s Point VII is devoid of merit and warrants only 
passing comment. The Board properly found that so long 
as Flota refused to carry Consolo’s bananas because of its 
illegal contract with Panama Ecuador, there was a vio- 
lation of the Shipping Act. Each voyage that excluded the 
carriage of Consolo’s goods or that constituted a denial 
of space gave Consolo another claim against Flota. The 
Board found that Consolo became entitled to reparations 
beginning on August 23, 1957. Less than three months’ 
later, in November 1957, Consolo filed his complaint, and 
thus was well within the two-year period required by sec- 
tion 22 of the Act. 


CONCLUSION 


We have shown that the Board upon careful considera- 
tion of all the evidence before it and the Examiner’s 
recommended decision reasonably, rationally, and correct- 
ly sifted the opposing allegations and arguments and ar- 
rived at a just and fair award. Weight was given to the 
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Examiner’s findings and credence given to the parties 
where merited, and the pertinent authorities were closely 
followed. The Board adopted the correct measure of 
damages and properly applied it to the evidence at hand 
in reaching its decision. Neither Consolo nor Flota have 
presented facts or arguments which detract from the 
correctness of the Board’s reparations award, and their 
petitions (Nos. 16,366 and 16,369) should therefore be 
dismissed. 
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IN THE 
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For rae Disrricr or Covums1a Circorr 


No. 16,366 
Pum R. Consoro, Petitioner, 


Vv. 


FeperaL Marrrme Boarp anp Unirep Staves oF AMERICA, 
Respondents, 


No. 16,369 
Fora Mercaxte Grancotompiana, 8. A., Petitioner, 
v. 


Feperan Marrrme Boarp anp Unrrep Srates or AMERICA, 
Respondents. 


On Petition for Review of Order of the 
Federal Maritime Board 


BRIEF OF FLOTA MERCANTE GRANCOLOMBIANA,. S. A. 
AS INTERVENER IN NO. 16.366 AND 
REPLY BRIEF IN NO. 16.369 


This brief is submitted in behalf of Flota Mercante 
Grancolombiana, S.A., (‘‘Flota’’), Intervener in No. 16,366 
and Petitioner in No. 16,369, which have been consolidated 
by the Court’s order. A detailed statement of facts is set 
forth in Flota’s opening brief of October 10, 1961 filed 
as petitioner in No. 16,369. Philip R. Consolo on the same 
day filed his brief as petitioner in No. 16,366. Respondents 
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Federal Maritime Commission (as successor to the Federal 
Maritime Board) and United States thereafter, on No- 
vember 6, 1961, filed their answering brief in both cases. 
The instant brief is in answer to Consolo’s brief of October 
10, 1961 and reply to respondents’ brief of November 6, 
1961.1. We shall first reply to Fespondents’ brief, herein 
referred to as the Commission’s brief. 


REPLY TO THE COMMISSION’S BRIEF 


The major outlines of the case are these: Flota is a 
steamship company owned by the governments of Columbia 
and Ecuador. The agency action of which Flota complains 
found Flota violated Sections 14 Fourth and 16 First, 
Shipping Act, 1916 during the period August 23, 1957 to 
July 12, 1959, and directed it to pay Mr. Consolo, a banana 
shipper, $143,370.98 as reparation for claimed loss of 
profits during that period. Flota had a contract for the 
carriage of bananas with another shipper known as Panama 
Ecuador. The Board’s decision has raised no question as 
to the validity of that contract for the period prior to Au- 
gust 1957. On August 23, 1957 Consolo demanded a share 
of the space under contract to Panama Ecuador, basing 
its claim on an April 1957 Board decision involving another 
carrier and another banana shipper. Panama Ecuador 
refused to relinquish any space under its contract with 
Flota. Consolo and Panama Ecuador each threatened suit 
if Flota complied with the demands of the other. Flota 
went to the Federal Maritime Board for assistance, first 
to the Chief of the Board’s Regulation Office, who refused 
to express any opinion as to Flota’s obligation under the 
Shipping Act, and then on October 30, 1957 to the Board 
itself with a formal petition for it to determine the validity 
of Flota’s contract with Panama Ecuador. The Board 


1 Under the agreed expedited briefing schedule, pursuant to the Court’s 
orders of August 31, 1961 and September 13, 1961, Flota has no opportunity 
to reply to Consolo’s brief in Case No. 16,369, nor Consolo to reply to Flota’s 
brief in Case No. 16,366. 
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took almost two years, until June 29, 1959 to act. 
It finally ordered Flota to cancel its contract with 
Panama Ecuador and to offer contracts for a share of its 
refrigerated space to all qualified banana shippers, which 
Flota did. The Board’s decision of June 29, 1959 (J. 
App. 1-13) is under review in pending Case No. 15,330. 


The Board then held further hearings and by its March 
1961 decision ordered Flota to pay $143,370.98 to Consolo 
as reparation for claimed loss of profits by Consolo during 
the period prior to the June 1959 decision which the Board 
took to make up its mind as to what Flota should do (to 
be precise, the period August 23, 1957 to July 12, 1959). 
Tf the Board had acted promptly as it had the duty to do, 
there could have been no conceivable occasion for such 
an award. For the Board to order Flota to pay for alleged 
injury occasioned by the Board’s own failure to act is a 
miscarriage of justice. The Statute Flota is claimed to 
have violated requires Flota only to act reasonably under 
all the circumstances confronting it, and Flota clearly 
did so. 


When Flota pointed this out, the Board stated in its 
March 1961 decision that Flota should have been on notice 
as to how the Board would rule, because the Board ruled 
against another carrier of bananas, Grace Line, in the 
above-mentioned April 1957 decision, Banana Distributors, 
Inc. v. Grace Line Inc., 5 F.M.B. 278 (1957). But the 
Board’s April 1957 decision was reversed and remanded to 
the Board by the Court of Appeals for the Second Circuit 
in Grace Line v. Federal Maritime Board, 263 F. 2d 709 
(1959), an obviously material fact which the Board did not 
even mention in its March 1961 decision. Flota certainly 
cannot be charged with notice as to the validity of its 
contract with Panama Ecuador, or as to how the Board 
would rule thereon, from an invalid Board decision. There 
is no indication in the March 1961 decision that the Board 
was even aware that its 1957 decision had been reversed. 
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Thus the major premise for the Board’s action is false, 
even apart from other demonstrable errors in its decision. 


On August 12, 1961, the Board was abolished by the 
President’s Reorganization Plan No. 7.2 The Board’s 
action is being defended in this court by the Board’s suc- 
cessor, the Federal Maritime Commission, which by virtue 
of the reorganization is vested with the burden of defend- 
ing the actions of the former Board. The Commission 
does not even attempt to meet many of Flota’s contentions, 
and does not adequately meet others. We shall consider 
these contentions, and the Commission’s response, in the 
order in which they were discussed in Flota’s opening 
brief of October 10, 1961. 


Point I. The Board Erred in Failing to Find That Petitioner 
Did Not Violate Sections 14 and 16, Shipping Act. 1916, 
During the August 23, 1957-July 12, 1959 Period, and in 
Relying on a Decision Which Had Already Been Reversed 
by the Court of Appeals. 

Under Point I of its brief filed October 10, 1961, Flota 
argued that it did not act ‘‘unreasonably”’ or ‘‘unfairly’’ 
during the reparation period August 23, 1957-July 12, 
1959, and therefore did not violate Sections 14 and 16 of 
the Shipping Act. This contention is of critical impor- 
tance, since obviously Consolo cannot recover any repara- 
tion unless Flota violated the Act during the reparation 
period. 


The Commission’s brief does not answer this argument. 
Instead it states (page 4), that ‘‘the question of statutory 
violation’? is not in issue in Case No. 16,369, involving the 
Board’s March 1961 decision, but is in issue only in Case 
No. 15,330, which is Flota’s pending appeal from the 
Board’s June 1959 action. The Commission’s position 
here is completely inconsistent with the Board’s position 


2 The President’s message to Congress cited as grounds therefor, ‘‘serious 
inadequacies, particularly in the administration of regulatory functions’’. 
H. Doe. No. 187, 87th Cong. 1st. Sess. (1961), page 2. 
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in its brief of May 17, 1961 in Case No. 15,330, where it 
argued (page 21) that in its March 1961 decision, ‘‘the 
Board fully considered these arguments, and in the decision 
on reparations it expressly and in detail rejected them as 
pointless”. 


This is truly a remarkable performance. In trying to 
defend the June 1959 order, the Board argued the issue was 
considered and ‘‘in detail rejected’’ in the March 1961 
decision. In defending the latter, the Commission’s brief, 
at page 4, argues that the issue was present only in the 
June 1959 phase of the proceeding, and that ‘‘the question 
of statutory violation’? was not involved in the March 
1961 decision. There could be no clearer demonstration 
of Flota’s contention that the handling of this issue in 
the two Board decisions and in respondent’s briefs to this 
court is like a shell game. The Board never properly con- 
sidered and made findings upon this issue. 


That the reasonableness of Flota’s actions during the 
reparation period was not properly in issue in the June 
1959 decision, we respectfully refer the Court to pages 
15-19 of Flota’s open brief, and pages 1-15 of its reply 
brief in Case No. 15,330. The Board did not find, and could 
not have found, in June 1959, that Flota’s actions prior 
to June 1959 were ‘‘unfair’’, ‘‘unjust”’, or “¢ynreasonable’’ 
within the meaning of Sections 14 and 16. See pages 28- 
34 of Flota’s opening brief, and pages 19-23 of its reply 
brief in Case No. 15,330.23 See also Point I-B of Flota’s 
opening brief in Case No. 16,369, further showing that the 
Board has never considered Flota’s contentions. 


Flota further contended in its opening brief herein that 
even if the Board had considered the issue in June 1959, 


3 Inter alia, the Board’s own order of June 29, 1959 directed further hear- 
ings after June 1959 ‘‘on the claims of complainants for reparation, if any’’ 
(J. App. 13), which could hardly have been intended to refer only to ‘‘the 
proper amount of reparations’’ or to foreclose inquiry into liability for 
reparation, i.¢., whether there was a violation during the claimed reparation 


period. 
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refusal to reconsider March 1961 was arbitrary in view of 
(1) the additional evidence introduced in the hearings after 
June 1959, (2) the fact that Flota, acting in the belief the 
matter was reserved for the subsequent hearing, had not 
briefed or argued the issue to the Board, and (3) the fact 
that the issue was again raised by Consolo’s complaint in 
consolidated Docket No. 827, Sub. 1, filed after June 1959.4 
See Flota’s brief of October 10, 1961, Point I-C. The Com- 
mission likewise makes no attempt to reply to this con- 
tention. 


The Commission’s brief states, page 4, that 


‘‘the sole issues before the court in these cases [Nos. 
16,366 and 16,369] concerns the reparations award, 
not the common carrier status of Flota, nor the ques- 
tion of statutory violations’’ (page 4), and that the 
single question in the instant proceeding is “‘ ‘was the 
proper amount of reparations awarded?’ ’’ 


Yet in the very next paragraph of its brief the Commission 
admits that the Board’s March 1961 decision was not con- 
fined to ‘‘the proper amount of reparations’. The Com- 
mission’s brief thus states that in its March 1961 decision 
the Board also found ‘‘that Flota’s common carrier status 
started ... on/or about June 20, 1955’’, and that ‘‘Flota 
unlawfully refused to allocate reefer space to Consolo, 
commencing August 23, 1957, and that this refusal con- 
tinued until July 12, 1959 ...’? (page 4). Nowhere in the 
Board’s June 1959 decision did the Board purport to find 
when Flota’s common carrier status commenced, or when 
its violation of the Act commenced. Clearly, therefore, the 
Board in March 1961 considered the overall issue of 
whether there was a statutory violation during the period 


4 At page 2 of its brief, note 3, the Commission implies that the repara- 
tion phase was a separate docket, No. 827, Sub. No. 1. It was not. The 
reparations hearing phase embraced the issues remaining in Docket No. 827 
after the June 1959 decision and all the issues in Docket No. 827, Sub. No. 15 
filed in November 1959, after the June 1959 decision (SJA 9). 
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August 23, 1957 to July 12, 1959. Since the issue as to 
the reasonableness of Flota’s actions during that period 
is embraced within the overall question of statutory viola- 
tion, there was no excuse for the Board’s failure in March 
1961 to consider the reasonableness issue. Clearly that 
issue is properly before the Court in Case No. 16,369. 


As Flota also pointed out in its opening brief, it had 
argued to the Board that even if there was a technical vio- 
lation by it during the reparation period, it would be in- 
equitable under all the circumstances to require it to pay 
reparations. One of these circumstances was the uncer- 
tainty of the law, and the fact that Flota asked the Board’s 
assistance in October 1957 when the controversy with 
Consolo arose, and that the Board delayed action until 
June 1959. The Board rejected Flota’s contention stat- 
ing that Flota “should have accept[ed] the Grace Line 
case as providing a rule for its guidance’’. The only two 
Grace Line decisions to which the Board could conceivably 
have had reference were Philip R. Consolo v. Grace Line 
Inc., 4 F.M.B. 293 (1953) and Banana Distributors, Inc. v. 
Grace Line Inc., 5 F.M.B. 278 (1957). Flota showed in 
its opening brief herein that the first of these two cases 
is inapplicable.’ As to the second case, the Commission’s 
brief completely ignores Flota’s contention. With respect 
to the second of these cases, the Board’s 1957 decision in 
Banana Distributors, the Commission’s brief now admits 
that it was ‘‘reversed and remanded’’, by the Court of 


= 

5 The 1953 decision (4 F.M.B. 293), approved forward booking contracts 
for a period of at least two years and the exclusion of shippers who applied 
for space for the first time after the contract was signed. While the Board’s 
opinion therein also held that Grace Line was a common carrier, that case 
was settled by the parties (without payment of reparation), before any final 
order was entered (4 F.M.B. 293, 304, i-ii), and without judicial review. 
The Board itself did not consider the 1953 case as controlling even as to 
Grace Line’s status as a common carrier, and did not refer to it the next 
time Grace Linc’s status was questioned, except upon a very minor point 
(Banana Distributors, 5 F.M.B. 278, 284 (1957)). 
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Appeals for the Second Circuit, and does not attempt to 
excuse the Board’s reliance on a reversed decision. 


Instead the Commission says that the Court ‘‘never 
questioned’’ the Board’s ‘‘ultimate conclusion as to Grace 
Line’s duties as a common carrier’’, and that the Court 
merely indicated that ‘‘certain reasoning in the Board’s 
decision was unacceptable’? (Commission’s brief, page 12). 
The Commission thus argues in effect that even if the 
Board had realized in its March 1961 reparation action 
that the 1957 decision in Banana Distributors, on which it 
relied, had been reversed, the Board could have found a 
means of rationalizing that action. But no such reason- 
ing was advanced in the Board’s Report. The Court of 
Appeals for the Second Circuit properly rejected attempts 
by the Board counsel to rationalize Board mistakes, in 
Grace Line Inc, v. Federal Maritime Board, 263 F. 2d 
709, 711 (1959), stating: 


‘¢But we cannot now decide whether this new argu- 
ment suffices to support the report and order now be- 
fore us. We must judge the propriety of the Board’s 
action solely on the grounds then invoked by it’’. 


Moreover, the Commission’s reasoning is demonstrably 
false. Of course the Court in February 1957 did not 
‘“‘question’? the Board’s ‘‘ultimate conclusion’’ of May 
1957 as to Grace Line’s duties—it could not possibly have 
questioned a conclusion not yet reached. The Commission 
cannot avoid the fact, however, that the only reason ad- 
vanced by the Board in its 1957 decision in support of its 
conclusion there that Grace Line was a common carrier, 
was rejected by the Court as invalid. The fact that the 
Court remanded the matter to the Board for further con- 
sideration cannot be construed as notice to Flota that the 
Board would ultimately hold that Grace Line, and there- 
after Flota, was a common carrier as to bananas, and 
was acting in violation of the Shipping Act. 
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The Commission contends, page 12, that despite the 
Court’s reversal, 


“From Board decisions dating as far back as 1953 
with respect to bananas, it was clear to all concerned, 
Flota included, that Grace’s method of handling its 
banana space ... the same method used by Fiota, 
was violative of its duty as a common carrier subject 
to the Shipping Act’’. 


This is tantamount to an accusation by Commission counsel 
that even after its reversal by the Court, the Board was 
determined to hold against Grace Line, and in favor of 
the complaining shippers, if there was any possible way 
it could do so, and that Grace Line and Flota, and every- 
body else should have known this. The law does not pre- 
sume that an agency, on remand, will necessarily reach the 
same result, if it can find an alternative way to do so, and 
it is strange to find agency counsel in effect urging such 
a presumption. 


Even apart from the Court’s reversal of the Board’s 
1957 decision in Banana Distributors, it is silly to con- 
tend that ‘‘it was clear to all concerned’”’ from as early 
as 1953, that Flota and Grace Line were operating in vio- 
lation of the Shipping Act. If it had been clear, there 
would have been no reason for Grace Line or Flota to 
litigate the matter; there is no evidence, much less proof, 
that either ever acted in bad faith, in observing long-stand- 
ing industry practice, or that Flota so acted in declining 
Consolo’s request for space on August 23, 1957, or in 
seeking a decision from the Board to resolve the conflicting 
claims upon it. If the carriers’ obligations in the circum- 
stances had been ‘‘obvious to all’’ from ‘‘as far back as 
1953’’, the Chief of the Board’s Regulation Office would 
have had no possible justification for declining to assist 
Flota; and the Board would have had no possible reason 
for delaying its decision on Flota’s petition for almost 
two years. 
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After the Board’s second [May 1959] decision in Banana 
Distributors, the law still remained unclear. For this rea- 
son the Board consented to Flota’s request to this Court 
to stay proceedings in Case No. 15,330, as the Court in 
fact did from mid-1959, during the pendency of further 
proceedings thereon in the Second Circuit, and then during 
the pendency of Grace Line’s petition for certiorari, until 
January 1961. And it is perfectly obvious that it was for 
this same reason that Consolo did not move to intervene 
in Case No. 15,330 until after the Supreme Court had 
denied Grace Line’s petition. If the Commission really 
believes, as its counsel now contend, that the law was clear 
as to all concerned ‘‘from the Board’s decisions, dating 
as far back as 1953’’, it just doesn’t know the facts. 


The Commission actually gives away its own argument, 
for it states at page 11 that Flota was ‘‘on notice’’ from 
‘‘the Grace cases’’, and then states, 


‘In the instant case the Board, in holding that Flota 
had violated the act, relied primarily® on the Grace 
decision Banana Distributors, Inc. v. Grace Line, Inc., 
5 F.M.B. 615, aff’d. 280 F. 2d 790 (CA 2-1960), cert. 
den. 364 U.S. 933 (1961) ’’. 


But the cited decision, 5 F.M.B. 615, was not decided until 
May 4, 1959, and could not possibly have been ‘‘notice’’ to 
Flota in August 1957. Moreover, the affirmance thereof 
by the Second Circuit did not occur until July 13, 1960 
(280 F. 2d 790), after the Board’s June 1959 decision. 


The Commission’s brief provides additional evidence of 
the Board’s error in finding that the statutory violation 
commenced on August 23, 1957. At page 10 of its brief, 
the Commission admits that ‘‘the common carrier does 


6 The Commission’s brief (page 11) also states that ‘‘the Board has held 
on many occasions, that such a contract [as between Flota and Panama 
Ecuador] is unjust and unreasonable, and hence illegal . . .’’, but refers 
to none other than ‘‘the Grace cases’’. There aren’t any. 
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not breach his duty until he actually rejects or refuses to 
carry properly tendered cargo’’. The Commission prop- 
erly states that Consolo ‘‘made no proper tender’’ prior 
to August 23, 1957. It contends, however, that ‘‘there was 
such an offer’? on August 23, 1957. We here set forth 
verbatim the August 23, 1957 ‘‘offer’’ (J. App. 208). 


‘‘Flota Mercante Grancolombiana, S. A. 

Apartado Aereo No. 4482 August 23, 1957 
Bogota, Colombia 

Gentlemen: 

I am in receipt of your letter of June 21st and wish 
to again apply for space on your ships due to a recent 
ruling from the Maritime Commission on Dockets #771 
and #775. 

Before issuing any allotment of space on your ships, 
I wish to be considered for a fair and reasonable 
amount since I have consistently been asking for space 
on your ships for the past two years. 

We further wish to advise you that unless we are 
allotted a fair and reasonable amount, we will be 
forced to file a formal complaint. 

Please be kind enough to send me your reply to the 
above address. 

Very truly yours, 


Pamr R. Consoo.’’ 


Flota submits that the Board’s recognition that there 
must be a ‘‘proper tender’’ proves that there was no vio- 
lation of law by Flota in not complying with Consolo’s 
August 23, 1957 request. Consolo simply stated that ‘‘I 
wish to be considered for a fair and reasonable amount’’ 
and that ‘‘unless we are allotted a fair and reasonable 
amount’? he would complain to the Federal Maritime 
Board. He made no offer; he tendered no bananas; he 
had no bananas to tender; and he did not state how much 
space he wanted, or when he desired to commence ship- 
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ping,’ or where he wish to load and discharge. He stated 
nothing with respect to his financial capacity, or his ability 
to purchase, load, stow, and discharge bananas; and he 
tendered no security and indicated no willingness to bind 
himself to a term contract—all considerations expressly 
upheld by the Board in the April 1957 Banana Distributors 
decision, 5 F.M.B. 278, 286 (ii) (and later in the instant 
eases) (J. App. 12). His request of August 23, 1957 was 
at best incomplete; it cost him only postage and stationery, 
and imposed no duty on Flota. 


Even if it had imposed a duty on Flota, Flota should 
have been allowed a reasonable time in which to comply. 
Yet the Board computed reparation from August 23, 1957, 
the date of Consolo’s request—another instance of the 
Board’s arbitrary action. 


In this connection, the Commission states, page 17, that 
“‘On October 7, 1957 Flota refused to allocate space to 
Consolo as requested on August 23, 1957”. Assuming the 
August 23, 1957 request was tantamount to a tender and 
the October 7, 1957 letter was a denial, the Commission 
still disregards the fact that on October 30, 1957, Flota 
submitted the whole problem to the Board. Thereafter, 
Flota was willing to do whatever the Board said, providing 
only the Board Act.® If the October 7, 1957 letter was a 
denial, it was superseded by Flota’s action of October 30, 
1957. 


TA letter from Consolo’s attorneys to Flota dated October 21, 1957 
demanded, by November 15, 1957, 40,000 cu. ft. on each vessel ‘‘subject to 
adjustment to take account of the size of refrigerated chambers and other 
relevant considerations’’ (J. App. 209-10). It did not cure the deficiencies of 
Consolo’s ‘‘tender’’ or ‘‘offer’’. 

8 Under Flota’s contract with Panama Ecuador (J. App. 214) Flota had 
the right to terminate the contract without liability, on seven days’ notice, 
if any provision thereof was declared to be invalid. 
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Point II. The Board Further Erred in Failing to Hold That 
It Would be Inequitable to Award Reparation to Consolo. 


The Commission’s brief does not deny the Board had 
the discretion to withhold reparation where an award 
thereof would be inequitable, and does not squarely meet 
Flota’s contention. Nor does it excuse the Board’s failure 
to consider all of the circumstances bearing on this issue. 
Rather, as did the Board, the Commission refers to only 
two of the circumstances involved; one, the misplaced 
reliance on the Grace Line cases, we have discussed above. 


As to the other, the Board’s long delay in acting on 
Flota’s petition for declaratory relief, from October 30, 
1957 to June 29, 1959, the Commission attempts to shift 
the responsibility for the delay to Flota. The Board made 
no such attempt, stating only that it was not incumbent 
on the Board to give Flota a ‘‘legal opinion’’ (a proposi- 
tion the Commission does not defend) and that Flota should 
have accepted the Grace Line cases as providing a rule for 
its guidance. 


Nevertheless, the Commission’s brief, page 3, erroneously 
implies that Flota delayed Board action on its petition for 
declaratory relief in 1957 and thereafter requested and 
obtained a postponement in the hearings on its petition 
for declaratory relief, from May 1, 1958 to December 1958. 
The Commission thus states: 


« _ . Flota sought and received an extension of 
time within which to reply to Consolo’s complaint 
[JA 49-52]. 


“On January 9, 1958 Flota requested a ruling on its 
petition for issuance of a declaratory order [JA 55- 
56]. On May 1, 1958 the Board notified Flota that the 
petition would be consolidated with Consolo’s com- 
plaint and assigned Docket No. 827 [JA 63-65]. At 
Flota’s request hearings on the consolidated cases 
were postponed until December of 1958’? [JA 66-70].”’ 
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The facts are that Flota’s petition for declaratory relief 
was filed on October 30, 1957, and Consolo’s complaint 
thereafter in November 1957. Flota requested an exten- 
sion of time to answer Consolo’s complaint until after the 
Board acted on its petition for declaratory relief, in an 
effort to get prompt action on its petition (J. App. 49-50). 
The Board denied Flota’s request on December 5, 1957, al- 
though it granted Panama Ecuador’s request for a two- 
week extension to answer the complaint (J. App. 51-52). 
Flota again urged prompt action on its petition on Jan- 
uary 9, 1958 (J. App. 55-56), and was promised ‘‘early 
action’’ (J. App. 56), a promise never fulfilled. It was 
May 1, 1959 before the Board even assigned a docket 
number (835) to Flota’s petition, At the same time, 
despite Flota’s efforts to obtain a speedy and separate 
ruling on its petition, the Board consolidated Flota’s peti- 
tion with Consolo’s complaint in Docket No. 827, and later 


with still another complaint, that of Banana Distributors ne 


in Docket No. 841, filed on July 21, 1958 (J. App. 63-65; 
and 4548). By these actions Flota’s petition was mired 
in the procedural morass of two reparation cases and 
Flota was forced to defend itself concurrently against 
reparation claims totalling $1,200,000. Hearings were 
ordered to begin on September 22, 1958. 


In order to meet the reparation claims, Flota requested 
a bill of particulars from Consolo and Banana Distributors. 
On August 4, 1958, the Board’s Examiner consolidated 
Banana Distributors’ complaint with Flota’s petition and 
Consolo’s complaint (J. App. 65). The Board having not 
yet acted on Flota’s request for bills of particulars, Flota 
on August 8, 1958 requested a postponement of the hearing 
from September 22 to December 1, 1958 to give the Board 
time to act, and Flota time thereafter to prepare a defense 
to the reparation claims (J. App. 67-69). The extension 
was granted only in part, and in fact hearings started on 
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November 5, 1958.2 The Commission’s statement that ‘‘at 
Flota’s request hearings on the consolidated cases were 
postponed: until December of 1958’’ is both factually inac- 
curate and totally false in implication.” The Board cannot 
be absolved of responsibility for the delay. The Board’s 
six-month delay from October 30, 1957 to May 1, 1958 in 
assigning a docket number to Flota’s petition (the first 
procedural step), alone increased the ultimate reparation 
award by $42,712.80." 


Point III. There Is No Proof or Finding of Actual Competition 
Between Consolo and Panama Ecuador. 


Flota argued that there is no proof or finding of actual 
competition between Consolo and Panama Ecuador. The 
Commission does not dispute Flota’s contention that a 
finding of such competition is necessary to sustain its 
decision; nor its contention that no such finding was made; 
nor its contention that no such finding could possibly be 


made on the record before the Board. Again, the Commis- 
sion’s brief completely ignores Flota’s contentions. 


9Ironically, on November 20, 1958, during the hearings, the Examiner 
reversed an earlier ruling and, on motion of Banana Distributors and Consolo, 
severed the proceeding into two phases and deferred to a subsequent hearing 
all issues save the ‘‘common carrier’’ issue (J. App. 108-110, 121). If 
the Examiner had so ruled in the beginning, no extension at all would have 
been necessary. 


10 As also is the Commission’s statement, page 12, that the hearings ‘‘were 
postponed at Flota’s request for three months (from September to December 
1958) ’’. 


11 By shortening the reparation period from July 12, 1959 to January 12, 
1959, the reparation award would be reduced as follows: 


Total profit before stevedoring and freight on stems shipped January 13, 
1959-July 12, 1959 = $748,018.39 (SJA 211, col. 9). 

Total Freight thereon = $354,379.71 (Id., col. 6). 

Incidental costs (50.15 cents per stem) for 323,586 stems = $162,278.38 
(Id., col. 5, and SJA 38). 

‘Proper net profit’? = $748,018.39 less ($354,379.71 plus $162,278.38) = 
$231,380.30. 

Consolo’s net share thereof (18.46%) would be $42,712.80. 
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Point IV. The Board Employed an Incorrect Measure 

of Damages. 

Flota argued, in its opening brief, that the Board em- 
ployed an incorrect measure of damages. The Board in 
fact employed a measure of damages for the violation of 
the common law obligation of a common carrier ‘‘to trans- 
port goods duly tendered for carriage,’’ in reliance on such 
decisions as New Mexico ex rel McLean & Co. v. Denver 
R. G. R. Co., 203 U.S. 38 (1906); and Sonken-Galamba 
Corp. v. A. T. € S. F. Ry. Co., 124 F. 2d 952, 958 (C.C.A. 
8th, 1942) (SJA 29; see also SJA 31, 36-38). But the statu- 
tory provisions which Flota is alleged to have violated and 
for which violations the Board has ordered the payment 
of reparations, are Sections 14 Fourth and 16 First of the 
Shipping Act, 1916, which prohibit only unjust discrimi- 
nation, undue prejudice, etc. They impose no duty com- 
parable to the common law duty of a carrier to ‘‘transport 
goods duly tendered for carriage’’. Whether Flota has 
such a common law duty, indeed whether it violated such 
a duty to Consolo, is wholly immaterial because this case 
is confined to Sections 14 Fourth and 16 First, and the 
Board has no jurisdiction to entertain common law actions 
for refusal to carry. 


This is a distinction so elementary that it is difficult to 
understand how it could have been ignored by the Board. 
The Supreme Court stated in Interstate Com. Commission 
v. United States, 289 U.S. 385, 393 (1933), that ‘‘the rule 
of damages is beset by delicate distinctions’’ and that in 
connection there with there is a preeminent call ‘‘to think 
and act judicially, to use judgment and discrimination’’. 
The Commission’s brief, no less than the Board itself, has 
failed to heed this call. 


The Commission’s brief, page 14, states that ‘‘the Board 
did not rely principally on the New Mexico and Sonken- 
Galamba cases’’, which statement contains an implicit con- 
cession that the measure of damages reflected in the New 
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Mexico and Sonken-Galamba cases is not properly appli- 
cable under Sections 14 Fourth and 16 First. The fact 
that the Board did rely on these cases to some extent is 
indicated by the Board’s citation thereof in its opinion. 
As to whether the Board ‘‘principally’’ relied on these 
cases, we quote the Board’s own decision in which it 
stated : 


‘“‘The Supreme Court has held that ordinarily ‘the 
measure of damages in such case [refusal to carry] 
is the difference between the value of the goods at the 
point of tender and their value at the proposed desti- 
nation, less the cost of carriage’. New Mexico ex rel. 
McLean & Co. v. Denver & R. G. R. Co., 203 U.S. 38, 
27 S. Ct. 1, 3 (1906). In accord are 9 Am. Jur. Car- 
riers, §314, 3 Hutchinson on Carriers (3rd Ed.) 
§§ 1359, 1370, 2 Moore on Carriers § 609, 13 C.J.S. 
Carriers, §33, and see Sonken-Galamba Corp. v. 
Atchison, T. & S. F. Ry. Co., 124 F. 2d 952, 958 (C.C.A. 
8th, 1942)’. (SJA 29) 


The measure of damages referred to by the Board in ‘‘re- 
fusal to carry’’ cases was the measure which the Board in 
fact applied thereafter in its opinion. 


Moreover, Consolo’s entire damages case was predi- 
cated on the common law ‘‘refusal to carry’’ cases, ex- 
emplified by the New Mexico case. The following appears 
on direct examination of Consolo’s principal reparation 
witness, who performed the calculations and prepared the 
exhibits on which Consolo’s claim, and the award, were 
based: 


“<Q. Mr. Boyarsky, let me read you the two sentences 
from the case of New Mexico ex rel McLane v. Denver 
& Argr Co., 203 U.S. 381, or rather 203 U.S. 38 (sic) 
(SJA 75) 


“<Q. I am about to quote, Mr. Boyarsky: ‘At com- 
mon law, a cause of action arose from the refusal of a 
common carrier to transport goods duly tendered for 
carriage. Ordinarily the measure of damages in such 
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cases is the difference between the value of the goods 
at the point of tender, and their value at their pro- 
posed destination, less the cost of carriage.’ Question: 
‘Was that measure of damages the measuring stick for 
damages which you were asked to assume? 


‘*A. That is correct’’ (SJA 76). 


The Examiner likewise relied on the same inapplicable 
cases. He stated: 


‘*Generally, the measure of damages for failure of a 
common carrier to accept a shipment is the difference 
between the value of the commodity at the place it 
would have been tendered and its value at destination, 
less the cost of transportation. McLean v. Denver & 
Rio Grande R. RB. Co., 203 U.S. 38, 49 (1906) ; Sonken- 
Galamba Corp. v. A. T. & S. F., 124 F. (2d) 952, 958 
(Sth Cir. 1942) (SJA 16). 


Commission’s counsel are thus wrong in stating that the 
award is not based ‘‘principally’’ on the New Mezico and 
Sonken-Galamba cases. For this reason without more the 
award should be vacated. 


The proper measure of damages is set forth in [nter- 
state Com. Commission, supra. The facts of the case in- 
volved discriminatory rates, but the holding applies wher- 
ever ‘‘discrimination . . . is the gist of the offense’’, 
whether it be discriminatory rates or practices such as 
here. The Court stated: 


‘¢What is unlawful in the action of the carriers inheres 
in its discriminatory quality, and not in anything else. 
When discrimination and that alone is the gist of the 
offense, the difference between one rate and another 
is not the measure of the damages suffered by the 
shipper. (citing cases ...). The question is not how 
much better off the complainant would be today if it 
had paid a lower rate. The question is how much 
worse off it 1s because others have paid less’’ (pages 
389-90) (emphasis added). 
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See also Pennsylvania R. Co. v. International Coal Min. 
Co., 230 U.S. 184 (1913) in which the measure of damages 
in discrimination cases was considered at length. 


The Commission states, page 15, that Flota’s reliance on 
Interstate Com. Commission is an ‘‘attempted smoke 
screen’. It argues that ‘‘the act complained of and the 
act that was found to be illegal was Flota’s refusal of 
space’’, and that ‘‘the crucial fact’’ is that ‘‘Consolo was 
not permitted to utilize any space of a common carrier’’ 
(the Commission’s emphasis). If the Board so believed, 
this provides a further reason for setting aside the Board’s 
finding of violation of Sections 14 Fourth and 16 First, 
because it is clear beyond any possible doubt that a mere 
refusal to carry Consolo’s goods does not violate those sec- 
tions. A mere refusal to carry, we again submit, may or 
may not violate some common law duty, but it does not 
violate Sections 14 Fourth and 16 First. 


This is amply demonstrated by the fact that Flota could 
have avoided any possible violations of Sections 14 Fourth 
and 16 First by denying space to any banana shipper. In 
such event there would still be a refusal to carry, and 
maybe violation of some common law duty, but there 
clearly would be no unjust discrimination or undue pref- 
erence or prejudice between shippers, and no violation of 
Sections 14 Fourth and 16 First. 


Therefore, a mere refusal to carry is not the crucial 
fact. The crucial question is whether, at the same time 
Flota was denying Consolo space, it was also providing 
space to another shipper of bananas. Unjust discrimina- 
tion is the ‘‘gist of the offense’’, and the measure of dam- 
ages obviously must reflect the nature of the violation. As 
the Supreme Court held, and transposing the holding to 
the particular discrimination here involved, ‘‘the question 


12 We have previously pointed out under Point Three that such other shipper 
must also be a competitor of Consolo. 
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is not how much better off the complainant would be 
today’’ if it had received space, but ‘‘how much worse off 
it is because’? the particular shipper, Panama Ecuador, 
received the space. If Panama Ecuador used the space 
to take away existing business from Consolo, or was en- 
abled by virtue of the preference to capture from Consolo 
business for which both it and Consolo were actively com- 
peting, then Consolo would be ‘‘worse off’’ as a result of 
the discrimination, 7.e., proximately damaged thereby. But 
unless Consolo was injured by some action beyond mere 
denial of space to him, namely the giving of the space to 
Panama Ecuador, there can be no ‘‘discrimination’’, no 
injury resulting from discrimination, and no recovery by 
Consolo of loss of anticipated profits. 


The Commission’s brief claims the Board ‘‘relied 
mainly’’ on its decisions and that of the Second Circuit in 
R. Hernandez v. A. Bernstein Schiffahrtgesellschaft, 1 
U.S.M.C. 686 (1937), 2 U.S.M.C. 62 (1939), aff’d. 116 F. 


2d 849 (C.C.A. 2d 1941). None of these decisions dis- 
cusses the problem raised by Flota; and none indicates that 
the proper measure of damages for unjust discrimination 
and undue prejudice between two shippers is the same as 
the measure of damages in common law actions for re- 
fusal to carry. 


Unlike the instant case the Commission in Hernandez 
specifically found effective competition existing between 
the preferred shippers, who were manufacturers’ distrib- 
utors of automobiles in Spain, and the complainant who 
sold automobiles at a discount under the manufacturer’s 
price in Spain. The complaining shipper, unlike Consolo, 
had an existing contract to sell automobiles in Spain. 
Respondent carriers were found to have denied him space 
in order to protect his competitors, the preferred shippers, 
in the Spanish market. Their space was given, with 
insignificant exceptions, exclusively to the preferred 
shippers (1 U.S.M.C. at page 690). His competitors 
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were therefore freed from complainant’s competition by 
the carriers’ discrimination, and complainant was damaged 
by the loss of the business he had under contract to his 
competitors. The significant fact was not the mere denial 
of space to complainant, but the fact that at the same time 
the carriers were providing space to his competitors (1 
U.S.M.C. at page 690). The award to him of profits lost 
under his contract was therefore within the rule laid down 
by the Supreme Court in Interstate Com. Commission v. 
United States, supra. 


Here where Consolo had no existing contract to buy or 
to sell bananas, and there is no finding that Consolo and 
Panama Ecuador were competing for business, and no 
finding that Panama Ecuador took business that Consolo 
otherwise would have obtained, there was no damage to 
Consolo cognizable under Sections 14 and 16. 


The Commission’s brief also cites Waterman v. Stock- 
holms Rederiaktiebolag Svea, 3 F.M.B. 248, 249, 253 


(1950). Reparations were there denied for failure of proof 
of ‘‘actual pecuniary loss attributable directly to respond- 
ents discriminatory act”’. The Commission noted 


“Tt has long been established by the courts and Gov- 
ernment agencies having jurisdiction in such matters 
that (a) daniaats must be the proximate result of 
violations of the statute in question; (b) there is no 
presumption of damage; and (c) the violation in and 
of itself without proof of pecuniary loss resulting from 
the unlawful act does not afford a basis for repara- 
tion. (emphasis added). 


The case supports Flota’s position. 
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Point V. Even Under the Board's Theory of Damages, It Erred. 


The Board stated the measure of damages employed by 
it as ‘‘the difference between the value of the goods at the 
point of tender and their value at the proposed destination 
less the cost of carriage’’ (SJA 29, 37-38). The Commis- 
sion’s brief, page 10, concedes the necessity of a ‘‘proper 
tender’’. As pointed out above, Consolo had purchased 
no bananas in Ecuador for shipment on Flota’s vessels, 
had tendered none to petitioner, never told Flota he was 
prepared to make a tender, had no contracts or commit- 
ments to purchase, or to sell, and lost no existing business 
to Panama Ecuador, or to anyone else (SJA 102). 


Flota also contended that the ‘‘profit per stem’’ relied 
on by the Board, allegedly based on Consolo’s importa- 
tions via Grace Line, was speculative and hypothetical, be- 
cause, inter alia, Consolo had not purchased bananas in 
Ecuador. The Commission’s brief states (pages 16-17) that 
Flota ‘‘merely speculated that Consolo, as an individual, 
could not buy [bananas in Ecuador] at such price, al- 
though Consolo actually had done so.’? The Commission 
is wrong. The record shows that the bananas shipped in 
Consolo’s Grace Line space were purchased in Ecuador, 
not by Consolo, but by an Ecuadorian corporation called 
Eeuador Fruit Company, which sold them to a Panamanian 
corporation called Darien Refrigerated Shipping Company, 
which then sold them F.0.B. Guayaquil, to a Delaware cor- 
poration called Dover Banana Company, which Consolo 
permitted to use his Grace Line space in return for buy- 
ing bananas from the Darien Company. The bananas were 
then actually sold for the account of Dover by R. Dixon & 
Company, a commission agent (SJA 54-61). 


The Commission further states (page 16) that ‘‘Flota on 
the other hand offered no proof of a different price’’. But 
when Flota sought to inquire into the actual financial 
results of the operations of the various companies in- 
volved, the Examiner refused to permit it to do so. If it 
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was proper for the Board to look to the activities of these 
companies, in which Consolo has varying interests (SJA 
54-56, 60-61), in lieu of proof of importations by Consolo 
himself, Flota should have been allowed to determine the 
actual financial results of the banana importations by these 
companies, to test Consolo’s representations as to the cost 
of bananas in Ecuador, and the various expenses in connec- 
tion therewith, and to determine whether in fact such 
operations were profitable during the period in question, 
to either these companies or to Consolo himself. If it is 
proper to disregard the corporate entity for ‘Consolo’s 
purposes, then Flota should also have been permitted to 
further inquire into these companies’ activities.* Far 
from ‘‘failing’’ to introduce proof, Flota was prevented 
from doing so by the Examiner (SJA 87, 89, 100-101). The 
Commission’s brief does not attempt to justify the Ex- 
aminer’s ruling. 


Flota also contended that the Board overstated its repa- 
ration award by assuming that if Flota had opened its 
space to Consolo and the public generally during the 
reparation period, it would have charged the same freight 
rate charged Panama Ecuador. The Panama Ecuador 
rate was a negotiated contract rate for use of Flota’s 
entire reefer space and reflected both Panama Ecuador’s 
superior bargaining power and the administrative and 
operating economies anticipated by Flota from having to 
deal with only a single shipper, and having only a single 
shipper engaged in loading and discharging the bananas.”* 
In fact the freight rate actually charged Consolo and others 


18 The Board’s June 1959 order stated that Flota might require ‘‘the 
treatment as a single shipper [of] those individuals, partnerships, or corpora- 
tions, who are affiliated with cach other to the extent of 10 percent or more 
common ownership’’ (J. App. 12). 


14E.g., The Board and Examiner both found that loading by multiple 
shippers would add five hours to loading time (J. App. 9) which obviously 
would increase vessel expense. The 1955 contract valued cxcess loading time 
at $100 per hour (SJA 191; see also J. App. 178). 


24 


when space was opened to him in September 1959 was 
$34.00 a ton (26.67 stems, using the accepted average of 
75 Ibs. per stem), or $1.275 per stem, which is 42.94 cents 
per stem higher than the per stem freight charge em- 
ployed in the Board’s calculations (SJA 38).7* On the 
basis of $34.00 a ton rate which the Board should have 
employed, the Board understated expenses and overstated 
‘‘damages’’ by $84,125.21." 


There is no indication or reason to believe Flota would 
have fixed any rate different from the $34.00 rate if it had 
opened its space at any time during the reparation period. 
And there is no reason not to look to the period subsequent 
to the reparation period to select a rate for calculation pur- 
poses. In allocating a share to Consolo, discussed infra, 
the Board itself looked to the actual experience beginning 
in September 1959; and in its brief to the Court, page 19, 
the Commission states, ‘‘Experience is more reliable than 
speculation in any case’’. 


The Commission’s brief states that the $34.00 figure was 
not before the Board. The contract employed by Flota 
when it opened space in September 1959, contained the 
$34.00 rate, and was filed with the Board pursuant to 
Board order. Flota asked the Examiner to take official 
notice thereof; Consolo stipulated its authenticity; and the 
Examiner ruled that rather than physically receive the 
contracts in evidence, ‘‘We will just refer to them’’ (SJA 


wWSIJA 114-16. 


16 As to the average weight per stem, see SJA 44-45. Panama Ecuador’s 
experience was that bananas imported into New York weighed 70 to 72 lbs. 
per stem, and bananas imported into Philadelphia (from a slightly different 
area in Ecuador) were 3 to 5 Ibs. heavier. A sampling of Consolo’s importa- 
tions into New York (SJA 197-200) shows an average outturn weight of 
73.8 Ibs. 


17 The Board’s understatement of expenses of 42.94 cents per stem equals 
$455,716.21 on the 1,061,286 stems carried by Flota during the reparation 
period, or $84,125.21 greater expenses on the 18.46% share the Board allocated 
to Consolo. 
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114-16). Having relied on the percentage of space allo- 
cated to Consolo when space was opened in September 
1959, as the percentage to which Consolo was entitled dur- 
ing the earlier reparation period, the Board should also 
have relied on the rate charged Consolo at that time. Its 
failure to do so was both inconsistent and arbitrary. 


Flota further pointed out in its brief that the Board’s 
‘Sestimate’’ of stevedoring cost 35.15 cents per stem was 
based not on the actual costs paid by Consolo at New York, 
48.8 cents (SJA 76-78) (which was the figure employed by 
the Examiner), but on Panama Ecuador’s rate at Phila- 
delphia for the period covered by Consolo’s Exhibit 42, 
ending September 25, 1958 (SJA 201-204). There is no 
evidence in the record that Consolo could have obtained 
a better stevedoring rate in Philadelphia than it in fact 
obtained in New York, or that with only a partial cargo 
of bananas to unload, it could have negotiated as favorable 
a stevedoring rate in Philadelphia as Panama Ecuador had 
obtained with the exclusive use of the banana space and 
hence a much larger volume of bananas. The Commis- 
sion’s brief does not address itself to this contention.” 


Flota next contended that even if the Board properly 
relied on the 35.15 cent stevedoring figure for the period 
August 23, 1957 to September 25, 1958, it erred in relying 
on that figure for the period September 26, 1958 to July 12, 
1959. Consolo’s own witness (SJA 90), its reparation ex- 
hibit (SJA 211) and its exceptions dated December 2, 
1960, page 15 note 12 (SJA 21), admit the proper steve- 
doring costs for that period should be at least 45.1 cents. 
Consolo’s brief, filed with the Board on July 8, 1960, page 
42, stated he employed the .451 cent rate in caleulating his 
claim, ‘‘to avoid understating stevedoring costs during the 
last part of the reparation period’? (SJA 13). Thus the 


18 On this item the Board understated costs by 13.65 cents per stem, over- 
stated the hypothetical ‘‘proper net profit’? by $144,865.54, and overstated 
Consolo’s share (at 18.46%), and hence the reparation award by $26,742.18. 
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use of the 35.15 figure for the last nine months of the 
reparation period was purely an error of oversight by the 
Board.* Undoubtedly contributing to this error was the 
fact that no member of the Board or Commission staff 
participated in the reparation hearing. 


The Commission’s brief (pages 17-18) states, 


“‘Consolo’s Exhibits 42 and 107 ranging from 1955 
to September 10, 1959, showed that with only two iso- 
lated exceptions the vessels of Flota arrived at Phila- 
delphia to unload bananas throughout the entire period 
for which reparations were awarded. Accordingly, 
the Board properly employed the stevedoring charges 
proved to be in effect at that time, namely, 35.15 cents 
(per stem)’’. 


But the Commission, like the Board, is just wrong. There 
is no evidence at all, and not even a claim by Consolo, that 
the 35.15 cent stevedoring charge was in effect in Phila- 
delphia during the period September 25, 1958 to July 12, 


1959. 


The Commission argues that the Board was an ‘‘im- 
partial’’ ‘‘arbitrator of a struggle between private inter- 
ests’? (pages 17, 19). If the Board was an arbitrator of 
a private struggle it has no right in any event to award an 
amount greater than that claimed or proved by Consolo. 
Impartiality does not excuse such mistakes. And the 
Commission here should admit the mistake. 


Flota also argued that the Board’s allocation of 18.46% 
to Consolo for calculation purposes was improper. It was 


19 This error overstates the reparation award by $9,902.30 (9.95 cents on 
Consolo’s share of all stems carried between September 25, 1958 and July 12, 
1959 (SJA 211) ie., 18.46% x 539,115 (stems) x 9.95 cents). 


20 The Commission also states that the 45.1 cent rate was the stevedoring 
charge at Baltimore, not Philadelphia. But this is the only charge claimed 
by Consolo, who would certainly have advanced a different figure for the 
charge at Philadelphia if he had believed it would be in his interest to do so. 
The record does not disclose the rate paid by Panama Ecuador in Philadelphia 
during the period September 25, 1958 to July 12, 1959. 
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based on the allocation to Consolo and four other shippers 
in September 1959, after space was opened. But the Board 
erred because (1) it ignored the numerous other shippers 
who requested space during the reparation period, and (2) 
it reflected no allocation to Panama Ecuador, which actu- 
ally had the space during the reparation period, and was 
obviously legally entitled to a share thereof, even if not 
the entire space. 


The Commission’s brief does not meet either point. It 
states that ‘‘the sole positive, undisputed fact on this point 
that was before the Board, and is before this Court’’, is 
that after space was opened Consolo was allocated 18.46% 
of Flota’s reefer space. Certainly no figure higher than 
18.46% could be justified in light of the evidence. But 
that figure is too high. It is an equally positive and un- 
disputed fact of record, ignored by the Commission, that 
Panama Ecuador actually shipped on Flota’s vessels dur- 
ing the reparation period. Whether Panama Ecuador was 
willing to share the space with Consolo, and the fact that 
it did not request an allocation after the reparation period 
are immaterial. The question is not what would have 
happened if Flota had opened space, or what space Con- 
solo received after September 1959, but to what share of 
the space held by Panama Ecuador during the reparation 
period was Consolo actually entitled. Panama Ecuador 
was clearly entitled to a portion of the space which it in 
fact used, and it was error for the Board to ignore Panama 
Ecuador in calculating a share for Consolo.* 


</ 

21 If it is assumed that Consolo and Panama Ecuador were entitled to equal 
shares (resolving doubts in favor of Consolo), then, by this point alone, the 
maximum share to which Consolo could be entitled would be 15.58%. See 
Flota’s opening brief, Point V-6 for the calculation. 
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Point VI. The Board Failed to Consider and Make Findings 
Upon the Issues Dealing With Consolo’s Failure to Mitigate 
Damages. and Erred in Rejecting Flota’s Contentions. 

Flota contended first that the record, including the testi- 
mony of Flota’s own chartering expert, an independent 
shipbroker, and two independent banana importer, showed 
that vessels suitable for the carriage of bananas were 

available for charter by Consolo (SJA 102-10, 118-29, 131- 

32, 137-38, 172, 174, 177-78). In reply the Commission’s 

brief states that the testimony of the independent ship- 

brokers (1) ‘‘did not establish that the allegedly available 
ships could economically carry bananas from Ecuador’’, 

(2) that Flota never chartered any of the available ships 

when offered by the independent shipbrokers (obviously 

immaterial), (3) that ‘‘no evidence was introduced by Flota 
that indicated Consolo could economically have shipped 
bananas under a charter party’’, (4) that ‘‘all Consolo 
desired was a fair allocation of common carrier space, not 
an entire ship’’, (5) that charter of vessels by Consolo 

“would have required him to provide employment for an 

entire ship for a period of time longer than one voyage 

and would have entailed, in any event, obligations much 
greater and different from those which accrue under com- 
mon carriage arrangements’’. None of these reasons were 

advanced by the Board in its report of March 31, 1961, 

which stated only that ‘‘Flota offered no proof other 

than a suggestion that chartered ships might be used, but 

no suitable ones were shown to be available’? (SJA 37). 


The Commission’s brief does not even attempt to support 
this finding. Its alternative reasoning, not having been 
adopted by the Board’s report, is not properly before 
the Court. 


Moreover, the Commission’s new arguments will not bear 
analysis. The cited testimony shows that other independ- 
ent banana shippers employed chartered vessels, including 
Panama Ecuador, the allegedly preferred shipper; and 
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that there were available small fully refrigerated vessels 
of suitable size and refrigerated facilities for the carriage 
of bananas to the United States, some of which actually 
had been employed in the banana trade. There is no evi- 
dence to indicate that, unlike other banana shippers, 
Consolo could: not employ chartered vessels. In fact he 
had actually chartered vessels in earlier banana ventures 
(J. App. 84-85). Nor is there any evidence that operation 
with chartered vessels would have imposed any unreason- 
able burdens upon him.” 


The statement that Consolo desired only a portion of a 
common carrier’s space and not an entire ship is mislead- 
ing. The Board’s report of June 1959 (J. App. 8) shows 
that even then Consolo sought from Flota 50,000 cu. ft. 
per sailing, virtually Flota’s entire reefer capacity.* For 
comparison, the majority of the chartered vessels employed 
by West Indies Fruit Company ranged only from 30,000 
to 80,000 cubic feet capacity (SJA 177-78). And if, as 
Consolo has contended, he could buy and sell as many 
bananas as he could get space for, then there would have 
been no problem in this respect from use of chartered 
vessels. 


Flota also contended that Consolo did not use all of the 
space to which he was entitled on Grace Line’s vessels; 


22 Even on Flota’s vessels, for example, the responsibility for loading and 
discharge of bananas is that of the shipper, not the carrier (J. App. 12). 
And a charterer under a time charter does not have to supply a crew, or engage 
in the physical operation of the vessel. 


23 Consolo claimed in its brief to the Board dated January 14, 1959, page 26, 
that he was ‘‘willing to risk millions of dollars on the venture . . . if only 
given the chance.’? (SJA 1). 


24 The Commission’s brief implies that Consolo as an individual might have 
been unable to operate with chartered vessels even though ‘‘two corporate 
banana shippers’? were shown to have chartered vessels for the carriage 
of bananas, If corporate versus individual status is important the record 
is quite clear that Consolo’s operations on Grace Line’s vessels were con- 
ducted in their entirety through the various corporate entities in which 
Consolo had an interest. 
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that he offered to relinquish a portion of his space on 
Grace Line in order to make space available to Standard 
Fruit Company, and that he did not request Grace Line for 
space which he knew, or had reason to know, was about to 
be relinquished by other shippers. The Commission does 
not dispute Flota’s contention that the Board failed to 
answer Flota’s argument in this respect, which alone 
requires reversal. 


The Commission’s brief likewise makes no reference to 
the fact that Consolo failed to use all of the space which 
he already had under contract with Grace Line’s vessels 
(J. App. 89 and SJA 197-200, diseussed in note 7 of Flota’s 
opening brief), a further reason for reversal. Nor does it 
mention the fact that Consolo failed to request Grace Line 
for space about to be relinquished by other shippers. 


While the Commission does not challenge Flota’s state- 
ment that the Board’s March 1961 decision failed to answer 
Flota’s contention with respect to the Chilean Line vessels, 
the Commission contends that ‘‘Consolo made a reason- 
able effort to mitigate damages by attempting to import 
bananas on vessels of the Chilean Line’. This contention 
is not supported by any Board finding, and is an attempt 
by Commission counsel on brief to supply an inadequacy 
in the Board’s decision. And even if a ‘‘reasonable at- 
tempt’? were made by Consolo, so far as ‘Chilean Line ves- 
sels are concerned, it did not excuse his failure to use 
available Grace Line space or seek further such space or 
to charter vessels. 


The Commission’s brief states that ‘‘Flota’s allegations 
as to Consolo’s lack of interest’’ in space on its ships dur- 


25 Moreover, the Commission does not accurately state the facts of record 
with respect to the Chilean Line. While the Chilean Line carried no bananas 
in 1957, the transcript cited by the Commission (SJA 148-49) also indicates 
that Chilean Line did solicit the banana trade in 1957, The Commission’s 
brief correctly states that Chilean Line offered space to the trade, including 
Consolo, in 1959 (SJA 152-53), but incorrectly implies that Chilean Line 
thereafter ‘‘carried some bananas for Consolo’’, but then ‘‘ ‘cut him off’ ’’, 
citing SJA 155-56. The voyages there referred to were in 1958, not in 1959 
(see BJA 155-56). 
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ing the reparation period are ‘‘erroneous and misleading”’. 
But Mr. Staff of Panama Ecuador testified unequivocally 
that he offered to exchange his space on Flota’s vessels, 
about 13,000 stems, for Consolo’s space on Grace Line 
vessels, about 6,000 stems, ‘‘in an even swap’’, and that 
Consolo refused stating that ‘‘No, I am not interested in 
shipping on the Grancolombiana Line”? (SJA 162). This 
testimony was corroborated by Mr. Friedlander (SJA 167- 
69). 


Mr. Friedlander also testified that on a number of occa- 
sions he saw Mr. Consolo and another man on the pier dur- 
ing unloading operations; that they ‘‘needled’’ him in a 
friendly way about the pending litigation; and that on one 
occasion told him after he became ‘‘provoked’’, that ‘“Who 
in the world is interested in the space. We are interested 
in getting money out of the damages from Grancolombi- 
ana’? (SJA 167-70, 173). The Commission contends this 
was only ‘‘an admittedly friendly jibe in repartee’’ and 


‘proves nothing’. Mr. Friedlander did not so testify, Mr. 
Consolo never took the stand in rebuttal, and the Board 
did not so find. There is no indication the Board con- 
sidered the evidence at all. 


Point VII. The Board Made No Finding With Respect to 
Flota’s Contention Consolo’s Claim for Reparation Was 
Untimely. 


Flota contended that its refusal of space after August 
23, 1957 was ultimately based on the contractual obligation 
(the option) undertaken by it in July 1955, of which Con- 
solo knew at least by October 1955. At any time thereafter 


2¢ It is interesting that the Commission contends that 6,000 stem space on 
Grace Line was ‘‘far superior to the 13,000 stem space on Flota, Assuming 
this is true, it could only mean that Consolo believed his arrangement with 
Grace Line more profitable than that of Panama Ecuador with Flota. On 
this cssumption the actual profits of Consolo via Grace Line, which the Exam- 
iner refused to permit Flota to examine, were all the more material as a 
check, and probable maximum ceiling on Consolo’s claimed loss of profits 
via Flota. 
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that contract, if invalid, was subject to challenge by him. 
He waited until November 1957 to file suit, notwithstanding 
the 2 year statute of limitations (Section 22, Shipping Act, 
1916). The Board did not consider this contention in its 
decision. 

The Commission states in answer that each voyage gave 
Consolo another cause of action. But the Commission’s 
brief elsewhere (page 9) admits, as it must, that upon the 
execution of a valid forward booking contract ‘‘the Board 
will not compel an allocation to other shippers during the 
contract period’’. Under such a rule, logically a cause 
of action involving an invalid contract, must arise at its 
execution, or at least as soon as the complaining shipper 
has notice thereof. Flota’s contract in July 1955 was 
clearly valid, because though it advertised for bids, no one 
except Panama Ecuador was interested in its space. Con- 
solo had full knowledge of the contract in September and 
October 1955 (SJA 157-59, 163, 165-66), and should not 


be allowed to wait more than two years to challenge it. 


Point VIII. The Board Has Misconstrued Its 
Function Vis-a-Vis the Examiner. 

Flota argued that the Board misconstrued its function 
vis-a-vis the Examiner and erroneously confined its con- 
sideration of Flota’s exceptions to the same limited re- 
view as that of an appellate court in reviewing an admin- 
istrative agency’s determinations. The Board decision of 
March 1961 explicitly stated that ‘‘ ‘it is the duty of the 
court’ ’’ to give effect to agency findings where they ‘‘ ‘are 
supported by substantial evidence . . . and where no new 
evidence on the subject is introduced ...’ ”’, and that, ‘‘The 
duty of the court is equally that of the Board’’ (SJA 29). 


The Commission’s brief does not reply to this contention. 
However, it states, page 17, that the Board’s ‘‘duty was 
to sift the facts and weigh and evaluate the opposing argu- 
ments’’. This is an effective admission of the validity of 
Flota’s contention. 
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Point IX. The Board Erred in Directing the Payment of 
of Interest Upon Its Award. 


Flota argued that the Board erred in directing the pay- 
ment of interest on the reparation award, to begin 60 
days after the date of that award (the Board properly 
denied interest for any period prior to the date of its 
award, further discussed infra). Considering the circum- 
stances confronting Flota during the period for which 
reparation is claimed, it would be inequitable to award 
any reparation, or interest on the award if reparation was 
ordered. It is unfair also to require Flota to pay interest 
as a price for obtaining judicial review, particularly in 
light of the numerous questionable rulings by the Board. 
In this connection, proceedings in Case No. 15,330 involving 
the Board’s June 1959 decision were stayed until after the 
action of the Supreme Court in the Grace Line case in 
January 1961. But for the stay, which was with the con- 
sent and for the benefit of all parties,’ there would have 


been a decision in No. 15,330 many months ago, which, even 
assuming it was wholly unfavorable to Flota, would have 
greatly simplified and expedited and perhaps rendered un- 
necessary the further litigation in this Court. 


The Commission does not reply to Flota’s contention. 


27 After its petition for review in Case No. 15,330 was filed with this 
Court on August 20, 1959, Flota with the Government’s consent, moved the 
Court to extend the prehearing conference set for October 8, 1959 to November 
30, 1959, pointing out the pendency of Grace Line’s appeal from the Board’s 
1959 decision in the Banana Distributors case, in the Court of Appeals for 
the Second Cireuit (Grace Line Inc, v. Federal Maritime Board, 280 F. 2d 
790 (1960)). The Court, on October 7, 1959 stayed the proceedings in Case 
No. 15,330, until entry of a final decree by the Second Circuit. Thereafter 
Flota, again with the Government’s consent, moved the Court to extend the 
prehearing conference then set for October 27, 1960 to January 6, 1961, in 
view of the anticipated filing of a petition for certiorari by Grace Line Inc. 
The Court ordered that Case No. 15,330 be held in abeyance until final dis- 
position of the Supreme Court of Grace Line’s petition for writ of certiorari. 
Only after the Supreme Court denied that petition on January 9, 1961 did 
Consolo intervene in Case No. 15,330, which proves that he too was agreeable 
to stay of the proceedings in Case No. 15,330 until action by the Supreme 
Court. 
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ANSWER TO CONSOLO’S BRIEF 


By his petition in Case No. 16,366 Consolo seeks an in- 
crease in the reparation award. The reasons set forth in 
Flota’s opening brief, further discused above, showing that 
the award is improper and in any event too high, are, of 
course, also reasons why the Court cannot properly permit 
any increase in the award. To avoid reparation we re- 
spectfully incorporate those arguments, as well as the 
arguments set forth in Case No. 15,330, that Flota was not 
a common carrier of bananas during the period for which 
reparation is claimed, and that the June 1959 finding that 
Flota has acted in violation of the Act, which finding under- 
lies all the Board’s subsequent actions, was beyond the 
scope of the issues then before the Board. 


We shall now answer the three specific points urged by 
Consolo. 


SUMMARY OF ARGUMENT 


I. The Board clearly had the discretion to withhold inter- 
est for the period prior to the award. The cases upon 
which Consolo relies so hold. Consolo has not sustained 
his burden of showing the Board abused its discretion. In 
fact the Board properly held that award of interest would 
be inequitable. On this point, Consolo, as did the Board, 
fails to advise the Court that the Board’s April 1957 deci- 
sion in Banana Distributors was reversed. 


TI. The Board properly denied reparation for the period 
prior to August 23, 1957. Consolo’s requests for space 
prior to that date were in 1954 and early 1955, and in 
March 1957. On each occasion he was interested only in 
an exclusive contract, i.e., the same kind of contract as 
that with Panama Ecuador, which he contended was illegal. 
Moreover, in 1954 and 1955 he contended one of Flota’s 
three holds was unusable and would not pay Flota’s rate. 
The claim he was ‘‘willing’’ to take less than all, is im- 
material in the absence of a proper request therefor, and 
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is also refuted by its inherent incredibility. Flota had no 
duty to meet an unlawful demand with a counter-offer and 
no duty to solicit traffic from Consolo. It had a duty only 
to act reasonably. The Board properly decided the issue in 
Flota’s favor and did not thereby abuse its discretion. 
Finally, any claim arising out of the 1955 occurrences is 
barred by the two year statute of limitations; and any 
claims arising out of the March 1957 request for space 
must be limited to the period after July 20, 1957, since 
such request was for a contract beginning on that date. 


Ill. The Board properly denied Consolo’s claim for 
more than an 18.46% allotment of Flota’s space for calcu- 
lation purposes. Consolo’s argument is inconsistent, im- 
properly attempts to shift the burden of proof to Flota, 
and ignores the nature of the alleged offense under Sec- 
tions 14 and 16. In any event Flota sustained whatever 
burden it may have had by proving the numerous requests 
for space received by it during the reparation period, and 
the amount of space Consolo actually obtained when space 
was opened. The 18.46% figure is actually too high, since 
it ignores these requests, and moreover ignores Panama 
Ecuador, which actually had the space. 


ARGUMENT 


L. The Board Properly Denied Interest for the Period 
Prior to Its Award. 

Flota argued to the Board that under the circumstances 
affecting Flota and Consolo during the reparation period, 
including the completely speculative nature of Consolo’s 
claim for damages, it would be inequitable to award inter- 
est to Consolo, even if the Board awarded him reparation. 
The Board, referring to Flota’s exceptions, agreed there- 
with, and concluded, ‘‘We find that it would be inequitable 
to award interest on an unliquidated claim before it was 
due, and disallow any interest in the award’’ (Report, 
page 8). 
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Consolo claims that ‘‘denial of interest was arbitrary 
and based on a wrong conception of the law’’ (his brief, 
Argument, para, A). Consolo contends the Board should 
have awarded interest running from the date of each vessel 
sailing on which Consolo claims it was wrongfully denied 
space. 


If by ‘‘wrong conception of the law’’ Consolo means 
that the Board was obligated to direct the payment of inter- 
est, then his argument to the Court is contrary to his 
argument to the Board. At page 22 of its brief of July 8, 
1960 to the Board (SJA 13), Consolo submitted that award 
of interest is ‘‘a matter of discretion with the trier of 
fact’’. That such is the law is beyond dispute. The Board 
itself has previously so held. D. L. Piazza Co. v. West 
Coast Line, Inc., 3 F.M.B. 608, 619 (1951) (‘‘The circum- 
stances are not such as in our judgment require the pay- 
ment of interest on this refund’’). And the Interstate 
Commerce Commission and courts have likewise so held in 
reparation awards under the Interstate Commerce Act. 
For example, see Skelly Oil Co. v. Atchison T.S.F. Ry. Co., 
157 I.C.C. 410, 412 (1929); George Allison & Co. v. ICC, 
107 F. 2d 180, 185 (D.C. Cir. 1939) (‘‘denial of interest for 
21 months was well within the Commission’s discretion’’) ; 
Midland Flour Milling Co. v. Atchison T.8.F. Ry., 274 
LC.C. 281, 301-2 (1949), and Report on Reconsideration, 
277 I.C.C. 686 (1950). Discretionary withholding of inter- 
est by the ICC was also expressly considered and sustained 
in City of Danville v. Chesapeake & O. Ry. Co., 34 F. 
Supp. 620, 63446 (W.D. Va. 1940).*% Cf. Jackson County 
v. United States, 308 U.S. 348, 352 (1939), stating: 


‘<The cases teach that interest is not recovered accord- 

ing to a rigid theory of compensation for money with- 

28 Flota has shown under Point IZ in its opening brief in No. 16,369, filed 

October 10, 1961, that the Board also has discretion to withhold any reparation 

where award would be inequitable. A fortior’ it has discretion to withhold 
award of interest. 
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held, but is given in response to considerations of fair- 
ness. It is denied when its exaction would be inequi- 
table’’. 


None of the cases cited by Consolo holds to the contrary. 
In Louisville & N. BR. Co. v. Sloss-Sheffield S. & I. Co., 269 
U.S. 217 (1925), the Supreme Court merely refused to 
interfere with the exercise of discretion by the Interstate 
Commerce Commission in awarding interest. City of Dan- 
ville, supra, at page 635 recognizes that the Louzsville case 
was so limited. Moreover, the Louisville case involved 
overcharges, not the highly speculative damages such as 
claimed by Consolo here for unjust discrimination. Con- 
solo implies that Pacific Gamble Robinson Co. v. Minne- 
apolis & St. L. R. Co., 134 F. Supp. 849 (D.C. Minn. 1955) 
held that interest ‘‘must necessarily follow’’ an award of 
damages. The opinion cited by Consolo (134 F. Supp. 
849, 853), and the prior opinion of the Court of Appeals in 
the same proceeding (Minn. & St. L. Ry. Co. v. Pacific 


Gamble Robinson Co., 215 F. 2d 126, 137) (0.A. 8th, 1954) 
clearly show that interest there was also considered as 
within ‘‘the discretion of the trial court’’. Consolo has 
thus quoted out of context and distorted the holding.” 


If Consolo means that the Board abused its discretion, 
then Consolo has a heavy burden which he has not sus- 
tained. Consolo argues that ‘‘interest has been awarded by 
the Board as a matter of course in other reparation cases”’ 
(his brief, Arg., para. A). But as Consolo’s brief (Arg., 
Introduction) admits there have been only three or four 
previous cases under the Shipping Act, 1916, in which 
reparation has been awarded. In none of those cases has 
the award of interest been held to be a ‘‘matter of course’’, 
and in the West Coast Line case, supra, which Consolo 
doesn’t mention on this point, the Board denied interest. 


29 Z.g., The last half of a sentence of which Consolo quotes only the first 
half, states: ‘‘. . . and if the Court’s discretion in the first trial was sound 
as to the allowance of interest, it is also sound in recognizing that plaintiff 
is entitled to interest on this new a1 ae 


Nothing in Consolo’s argument suggests any error of 
law or fact by the Board. At most, Consolo’s argument is 
that in weighing the factors bearing upon the question of 
interest the Board should have struck the balance in favor 
of Consolo rather than Flota. The Board’s decision that 
the balance of the equities favored Flota is clearly within 
the area of discretion reserved to the Board. Cf. American 
Union Transport v. United States, 257 F. 2d 607, 612-13 
(C.A.D.C. 1958) ; cert. den. 358 U.S. 828; Pacific Far East 
Line v. United States, 246 F. 2d 711 (C.A-D.C. 1957); 
Greater Baton Rouge Port Commission v. United States, 
287 F. 2d 86, 94 (C.A. 5th, 1961). 


Moreover, the Board was right in holding that interest 
would be inequitable. Consolo refers to ‘‘the Board’s 
lengthy arraignment of Flota for what the Board repeats 
was a knowing, flagrant and unjustified decision to exclude 
Consolo’”’ (his brief, Arg. para. A). But the Board 
has never found that Flota ‘‘knowingly”’ or ‘‘flagrantly’’ 
violated the Act. It could not possibly have made such a 
finding in view of the uncertainty of the law and Flota’s 
actions during the reparation period, previously discussed 
in this brief. Flota was at all times willing to compl, 
with whatever decision the Board made if only the Board 
would act. Flota in fact complied with the Board’s deci- 
sion when it ultimately issued. If the Board had acted 
promptly as it should have, there could have been no con- 
ceivable occasion for reparation. 


As part of the same baseless argument Consolo charges 
Flota with ‘‘utter intransigence’’ in signing the renewal 
contract with Panama Ecuador on May 22, 1957 ‘‘less 
than a month after the Board has repeated its holding 
that Flota’s U. S. flag competitor could not legally do such 
a thing’, citing the Board’s April 1957 decision in Banana 
Distributors v. Grace Line (Consolo’s brief, Arg., para. 
A). While the contract with Panama Ecuador was signed 
on May 22, 1957, it was actually awarded prior to the 
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Board’s April 1957 decision in the Banana Distributors 
case. Moreover, it was awarded pursuant to a contractual 
option contained in the 1955 contract with Panama 
Ecuador, which antedated the April 1957 Banana Distrib- 
utors decision by almost two years (J. App. 183-84, 195- 
99; SJA 183-87). 


Of more significance, Consolo, as did the Board in its 
March 1961 decision and in its brief in Case No. 15,330, 
fails to advise the Court that the Board’s April 1957 
Banana Distributors decision was reversed by the Court 
of Appeals. Such repeated ostrich-like disregard of the 
facts only highlights the Board’s error in relying on that 
decision. 


IL. The Board Properly Denied Reparation for the Period Prior 
to August 23, 1957. 


Consolo next contends that the reparation period should 
commence on November 15, 1955 (two years prior to the 
filing of his complaint in Docket No. 827), not on August 
23, 1957 as the Board and the Examiner held. The Board 
and the Examiner properly denied reparations for any 
period prior to August 23, 1957 on the ground that prior 
to that date Consolo sought not a reasonable allocation of 
space but an exclusive contract for Flota’s space, i.e., the 
same kind of arrangement as that between Flota and 
Panama Keuador which Consolo contended and the Board 
held was unlawful. The Board stated: 


‘‘The examiner began the measure of damages from 
August 23, 1957 instead of 1955 as claimed. We agree 
that the examiner’s date and with the finding that 
Consolo’s offers and counter-offers for service before 
* then were for contract carriage and not for space on 
a non-preferential basis. He was not excluded before 
then because he never sought an allocation of space on 
an equal basis with other shippers; rather, Flota’s 
facilities or charges for services were not acceptable 
to the complainant on complainant’s terms. These 
negotiations may not be translated into requests for a 
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non-preferential allocation of space on a common car- 
rier by water. What Flota refused during this period 
was the demand for a special contract which would 
make Consolo a favored shipper too’’ (SJA 36). 


The Board was clearly correct. Consolo first approached 
Flota in 1954. He wouldn’t pay Flota’s rate and stated 
Flota’s vessels were physically unsatisfactory for the car- 
riage of bananas. His next approach was in the spring 
of 1955, at which time he personally inspected Flota’s 
vessel space; again stated it was unsatisfactory; and re- 
jected Flota’s terms. He indicated he would be interested 
only if Flota reduced its rate by 25%, or alternatively if 
he might take all of the space in the two upper holds, with- 
out the lower hold, which he contended was not fit for the 
carriage of bananas. This was unsatisfactory to Flota 
and Consolo made no further offer. If the two upper 
holds had been separately contracted to Consolo, the lower 
hold would have been unusable and unsalable (J. App. 
135-38, ef. J. App. 91-96). As the Examiner commented 


at the hearing, ‘‘you might just as well lock the place up 
and throw the key away’’ (J. App. 137). 


Later Flota was approached by Panama Ecuador. When 
Flota’s conversations with Panama Ecuador advanced to 
the point Flota thought it advisable to notify persons 
possibly interested in the space, it did so by advertisement 
for bids in the New York Journal of Commerce. Neither 
Consolo nor anyone else responded to these invitations (J. 
App. 138-39, 173). On July 20, 1955 Flota entered into the 
contract with Panama Ecuador (J. App. 6, 139). 


In September 1955 Consolo and Mr. Staff of Panama 
Ecuador carefully went over the terms of Panama Ecua- 
dor’s contract and Consolo told Staff ‘‘you have a bad con- 
tract’? and ‘‘you will find out’’ that Flota’s space ‘‘can- 
not be used”’ and that ‘‘this same contract was offered to 
me even at a lower rate but I turned it down’’ because of 
the unsatisfactory nature of the space and because Consolo 
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wanted Flota to alter its schedule to call at Jacksonville 
(SJA 157-59). 


These facts prove that in the spring of 1955 Consolo 
had an opportunity to obtain Flota’s space but rejected 
it; that Consolo was not interested in an allotment of 
space but in the entire space; and that even his alternative 
‘‘bid’? for the upper two holds was not for an allotment of 
space, to be shared with other shippers, but for exclusive 
use of all of the space he contended was usable. Consolo’s 
failure to respond to Flota’s invitation to bid just prior to 
the July 1955 contract proves moreover that at that time 
he had lost whatever previous interest he may have had 
in Flota’s space. 


Consolo’s brief (Arg., para. B) states, without record 
citation, that ‘‘thereafter, until early in 1957 Flota re- 
fused any space to Consolo’’. The fact is that from the 
spring of 1955 until March 6, 1957 Consolo made not a 


single request for space via Flota. There were only two 
occasions which conceivably could be construed as such 
‘“‘requests’’—in the spring of 1955, prior to execution of 
the Flota-Panama Ecuador contract on July 25, 1955, al- 
ready discussed, and on March 6, 1957. Consolo’s brief 
does not specify any other. Consolo had full opportunity 
at the hearing to introduce evidence of any request for 
space between the spring of 1955 and March, 1957. The fact 
he did not attempt to establish any such request plainly 
proves none was made. The fact no request or complaint 
was made for almost two years proves he had no desire for 
Flota’s space during that period and was not in the 
slightest way injured by the alleged inability to obtain 
space. And of course at no time did Consolo tender 
bananas for carriage by Flota. 


The circumstances of the March 6, 1957 offer were as 
follows: In January or February 1957, Consolo, acting 
in behalf of Atlantic Fruit Steamship Company, called Mr. 
Borrero of Flota and asked the reefer capacity of Flota’s 
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vessels in service at that time, in order to bid for the 
reefer space on those vessels upon the expiration of the 
initial two-year term of Panama Ecuador’s contract, 1.e., 
for the period beginning July 20, 1957. Mr. Borrero re- 
plied by letter of February 26, 1957. By letter of March 
6, 1957 Consolo submitted a bid for the entire space on 
Flota’s five vessels in its Ecuador-North Atlantic service. 
That bid was considered by Flota’s directors at their 
March 13, 1957 meeting, and rejected. It was both lower 
than the bid of Panama Ecuador and unacceptable in that 
it sought to reserve to Consolo the right to control the 
itinerary of Flota’s vessels so far as North Atlantic ports 
were concerned (J. App. 98, 150-51, 195-99, 204b-205; and 
SJA 182-87). Since Flota also carried other cargo on its 
vessels, for numerous other shippers, it could not permit 
Consolo to control their itinerary (SJA 184-86).” 


Consolo was free in March 1957 to make any bid he 
wished, for all, or less than all of Flota’s space. He re- 


quested an exclusive contract, because at that time, as in 
1955, he was interested in an exclusive contract and not in 
a mere allotment to be shared with others. 


Consolo refers to allegedly ‘‘unrebutted”’ testimony that 
although he demanded only an exclusive contract he 
‘“‘wanted’? and was ‘‘willing’’ to take part of Flota’s space 
(Consolo’s brief, Arg., para. B). If it is assumed that 
Consolo was willing to take less than all of Flota’s space, 
prior to August 23, 1957, still it proves nothing. ‘‘Willing- 
ness’? of the shipper cannot be translated into a duty by 
the carrier to offer space, unless accompanied by a proper 


30 Consolo’s charge (Arg., para. B), that rejection of his bid on the ground 
he sought to select ports was ‘‘phony’’, is ridiculous. If Consolo means 
Flota’s action was unreasonable, Consolo himself testified ‘‘I never heard of 
a contract on a shipping company where a shipper can ask from ship to ship 
where he wants the ship to be discharged with prior notice before the loading’’ 
(SJA 49). If he means he made no such request, or that this was not a 
ground of Flota’s action, see J. App. 197, 205. Also Consolo told Mr. Staff 
in the fall of 1955 that one of the reasons he turned down Flota’s space in 
the spring of 1955 was that he wanted to stop at Jacksonville (SJA 158). 
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request for space, as the Commission’s brief to the Court 
states. Moreover, it is the easiest thing in the world to 
testify years later as to some earlier uncommunicated in- 
tention or state of mind, and it is one of the most difficult 
to refute such testimony. An opposing party can refute 
a misstatement of fact but not a hidden intention in the 
mind of an individual. If such testimony were accepted 
at face value and made the basis of an award for repara- 
tions, Flota and other carriers would be exposed to un- 
limited claims by unscrupulous persons claiming an earlier 
‘<willingness’’ to ship and a refusal by the carrier to offer 
them space. For this reason the law gives no weight to 
such testimony, and the Board properly refused to credit 
it. 

Consolo’s ‘‘unrebutted’’ testimony of willingness to ac- 
cept an allotment of space is actually refuted by its own 
inherent incredibility. Consolo had experience both in the 
business world and in litigation involving the respective 
rights of banana shippers and carriers. He had been the 
plaintiff in Philip R. Consolo v. Grace Line Inc., 4 F.M.B. 
293 (1953), decided two years prior to the period here in 
question, and was advised by counsel. He knew how to 
frame a request for an allotment of space if that in fact 
was what he wanted, because he actually did so on August 
23, 1957. His failure to do so prior to August 23, 1957 
belies any contention that he in fact desired such an 
allotment. 


In this connection, Consolo states (his brief, Arg., para. 
B) that ‘‘Consolo had been sharing space on the Grace 
Line for years’’. But Consolo’s relations with Grace Line 
prove nothing as to what Consolo requested from Flota, 
or even might have been willing to accept with respect to 
Flota. Grace Line’s vessels were different from those of 
Flota (J. App. 6-7, 22-26), and more desirable for the 
carriage of bananas (See Flota’s opening brief in Case 
No. 16,369, page 19). We have shown above that he re- 
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jected an offer by Mr. Staff to trade Consolo all of Staff’s 
13,000 stem capacity on Flota for the approximately 6,000 
stem capacity held by Consolo and his brother on Grace 
Line. 

Consolo also states (his brief, Arg., para. B), that he 
actually accepted a share less than all, after the Board’s 
order of June 1959. That he would have done so in 1955 or 
1956, or 1957, under the conditions then prevailing, is 
pure speculation. Even after his demand of August 23, 
1957, and as late as June 1959, as the Board’s own report 
shows, Consolo still sought a weekly ‘‘allotment’’ of 50,000 
of the 55,000 cubie feet of reefer space on Flota’s vessels— 
in other words virtually the entire space available for the 
carriage of bananas (J. App. 6, 8). 


Consolo further argues that, even though, prior to Au- 
gust 23, 1957, he requested only an exclusive contract with 
Flota, that demand imposed upon Flota a duty to allocate 
to Consolo a share of its reefer space.*? Consolo relies 
primarily upon Pennsylvania R. Co. v. Puritan Coal Min. 
Co., 237 U.S. 121, 133-34 (1915). The quotation relied on 
by Consolo recognizes that the carrier has no duty absent 
a ‘reasonable demand’’ by the shipper. Here the Board 
has held it was unlawful for Flota to award an exclusive 
shipper contract. Consolo’s demand for the same unlawful 
contract could not in any circumstance be considered as a 
‘‘reasonable’? demand imposing any duty on Flota. In 
any event the Board has decided the issue in Flota’s favor, 


31 Consolo states, Arg., para. B, without record reference, that Flota told 
him he must submit a bid for all its reefer space. The July 1955 advertisc- 
ments and the carly 1957 correspondence do not so indicate (J. App. 7, 204b, 
205). The only thing Consolo sought, prior to August 23, 1957, was an 
exclusive contract. The law imposes no duty on Flota to solicit traffic from 
Consolo. If Flota had a duty as Consolo alleges to ‘‘offer its space on fixed 
terms to all shippers’’, which Flota denies, still Consolo has no right to 
recover reparation, absent a proper demand for space, unjust discrimination 
between Consolo and some competitor of Consolo, and injury to Consolo 
proximately resulting therefrom. 


45 


and was not so clearly wrong as to require the Court to find 
an abuse of discretion. 


The Court’s opinion in the Puritan case, supra, also 
declared that the carrier has no duty to provide space, 
‘¢ if his coach be full’’’ and that ‘‘the law exacts only 
what is reasonable from such carriers...’’. Flota’s reefer 
space was full under the 1955 contract with Panama Ecua- 
dor, entered into at a time when no other shipper was inter- 
ested in Flota’s reefer space. The Board properly deter- 
mined that exaction of damages for any period prior to 
August 23, 1957 would not be reasonable. 


If Consolo’s contentions were sustained, a carrier met 
with an unlawful demand would not be free merely to reject 
it but would be required to counter-offer at the peril of a 
reparations suit for his failure. This is ridiculous. 


Consolo states he was wrongfully denied space since mid- 
1955 but claims damages only from November 15, 1955, 
two years prior to the filing of his complaint in November 
1957. In his brief (Arg., para. B, note), Consolo implies 
that the statute of limitations operates only to bar repara- 
tions for any period more than two years prior to filing 
his complaint. However, if any cause of action for repara- 
tion aecrued to Consolo in 1955, it accrued prior to Novem- 
ber 15, 1955 and is barred by Section 22, Shipping Act, 
1916, which permits reparation only ‘‘if the complaint is 
filed within two years after the cause of action accrued’’. 


In no event does Consolo have a claim for reparations 
prior to July 20, 1957. Even assuming arguendo that 
Flota wrongfully rejected Consolo’s bid of March 1957, 
and there is no bar of limitations, obviously the March 
1957 bid conferred no right upon Consolo to reparation 
for any period prior to that bid. Nor for any period 
prior to July 20, 1955, because all Consolo bid for in March 
1957 was space after July 19, 1957, when the initial two- 
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year term of Panama Ecuador expired. So that if all 
other issues were resolved in Consolo’s favor, still the 
reparation period found by the Board could be extended 
only 34 days, from July 20, 1957 to August 23, 1957. 


Ill. The Board Properly Denied Consolo’s Claim He Was 
Entitled to More Than 18.46% of Flota’s Space: Indeed 
18.46% Is Too High. 

Consolo claims it was entitled to one-third of Flota’s 
reefer space during the reparation period. The other two- 
thirds he generously concedes to Banana Distributors and 
one Noboa. Even the Examiner who ruled in his favor on 
this point, admitted there is ‘‘no evidence of sound proba- 
tive value’’ as to a proper division. (SJA 19) 


Consolo’s argument in effect is that having demanded 
space, he was presumptively entitled to all of Flota’s 
space, unless Flota proves that there were other shippers 
who were qualified, willing and able to take and would have 


taken space if Flota had made it available. Says Consolo, 


‘‘So here, if Consolo were the only shipper seeking 
refrigerated space, he would have been entitled to all 
the space. If Flota refused any space, reparation 
would be calculated on using all the space’’ (Arg., 
para, C). 


This is a brazen argument considering that the case arose 
in the first place because Consolo claimed Flota could not 
lawfully contract its space to one shipper. It is also a 
fallacious argument, inter alia, because, in his August 23, 
1957 letter he asked for an ‘‘allotment’’ of a ‘‘fair and 
reasonable amount’’—not the entire reefer space. 


$2 Consolo full well knew the terms of Panama Ecuador’s contract (J. App. 
150-51, SJA 157-59, 163, 165-66). 


33 The ‘‘flexible’’ use to which Consolo tries to put the August 23, 1957 
letter—it is a request for only a share of space, when a request for all is 
illegal, but a request for all, in calculating a fair share—proves the wisdom 
of the requirement that the shipper tender cargo to the carrier before the law 
imposes any duty on the latter. 


47 


Consolo is also wrong in his technical argument that 
Flota has the burden of proving there were other qualified 
shippers who were willing to use and would have used 
its space. Again we point out that the gist of the offense 
charged here is not a mere refusal to carry, but ‘‘unjust 
discrimination’’, ete., under Sections 14 Fourth and 16 
First. 


A mere showing of a demand for space by Consolo and 
refusal to carry by Flota, does not constitute proof of a 
violation of Sections 14 Fourth and 16 First. To sustain 
a violation, Consolo must prove that he received less space 
than his entitlement, and that his competitor received 
proportionally more space than his competitor’s entitle- 
ment. It is therefore Consolo’s burden to prove his entitle- 
ment. It cannot be the law that all the shipper has to do 
is ask for a ‘‘reasonable allotment’’, and thereby pass the 
burden to the carrier to prove how small a share he was 
entitled to. 


Assuming arguendo that some burden passes to the car- 
rier, that burden was sustained by Flota’s showing that it 
had received some 29 requests for space during the repara- 
tion period, most of which were for space on Flota’s At- 
lantic Coast service (SJA 138-39, 143). Consolo attempted 
by cross-examination of Flota’s witness to eliminate cer- 
tain of these requests, but even the Examiner, who ruled 
for Consolo in other respects, credited ten such requests. 
He stated seven ‘‘should not be considered’’ because 
Flota had ‘‘made no investigation into their financial 
qualifications’? (SJA 18-19), a ruling which was both mis- 
taken (e.g., SJA 206-207) and irrelevant, since if financial 
qualifications of other applicants are relevant, it was Con- 
solo’s burden to prove them unqualified. 


Finally, any conceivable remaining burden of proof on 
Flota was met when it showed that when space was opened 
in September 1959 other qualified shippers promptly took 
81.54% of Flota’s space, leaving Consolo 18.46%. For 
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reasons stated in reply to the Board’s argument, supra, 
this 18.46% allocation to Consolo is too high for the prior 
reparation period, particularly because of the exclusion of 
any factor for Panama Ecuador. But in any event the 
18.46% represents a maximum ceiling on Consolo’s re- 
covery here. 


Consolo requests the Court itself to increase the repara- 
tion award, based upon the errors alleged by Consolo. This 
is not a proper function of the Court. If the Court finds any 
error in favor of either Flota or Consolo requiring farther 
computation, the proper action is to remand to the Com- 
mission. 

Consolo also asks the Court to ‘‘enter an order termi- 
nating the entire controversy by requiring Flota to pay 
Consolo the amount awarded by the Board’’. But if the 
Court rules against Flota in all respects, and if Flota 
thereafter refuses to pay, Section 30, Shipping Act, 1916, 


provides a specific and exclusive remedy to Consolo, within 
the jurisdiction of the appropriate United States District 
Court. 


CONCLUSION 


The Commission has ignored many of Flota’s contentions 
in Case No. 16,369 and its attempted defense of the 
Board’s March 1961 action is ineffectual. Indeed upon 
the important issue of whether the Board properly dis- 
posed of the question relating to the reasonableness of 
Flota’s actions during the reparation period, the Com- 
mission’s position is the opposite of that taken by the 
Board in Case No. 15,330. 


Consolo’s arguments in support of his petition for in- 
creased reparation in Case No. 16,366 are devoid of merit. 
Consolo has distorted cases, facts, and logic. Consolo like- 
wise has failed to advise the Court that the Board’s 1957 
Banana Distributors decision, which critically underlies 
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the Board’s reparation award, was reversed by the Court 
of Appeals for the Second Circuit. 


Flota’s petition should be granted, and Consolo’s peti- 
tion denied. 


Respectfully submitted, 


Renato C. Grau0RENz1 
26 Broadway 
New York 4, New York 


OvELL KomMInERs 

J. AtTon Boyer 
529 Tower Building 
Washington 5, D. C. 


Attorneys for Flota Mercante 
Grancolombiana, S. A., Intervener 
in No. 16,366 and Petitioner in 
No. 16,369 


November 21, 1961 
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APPENDIX A 
Extracts from Shipping Act, 1916: 
Sec. 14 [46 U.S.C., sec. 812] 


That no common carrier by water shall, directly or in- 
directly, in respect to the transportation by water of 
passengers or property between a port of a State, 
Territory, District, or possession of the United States 
and any other such port or a port of a foreign coun- 
try— 
e e * ° e 

Fourth. Make any unfair or unjustly discriminatory 
contract with any shipper based on the volume of 
freight offered, or unfairly treat or unjustly discrim- 
inate against any shipper in the matter of (a) cargo 
space accommodations or other facilities, due regard 
being had for the proper loading of the vessel and the 
available tonnage; (b) the loading and landing of 
freight in proper condition; or (c) the adjustment 
and settlement of claims. 


. 16 [46 U.S.C., sec. 815] 


* © © That it shall be unlawful for any common carrier 
by water, or other person subject to this Act, either 
alone or in conjunction with any other person, directly 
or indirectly— 


First. To make or give any undue or unreasonable 
preference or advantage to any particular person, 
locality, or description of traffic in any respect what- 
soever, or to subject any particular person, locality, 
or description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. 
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Sec. 22 [46 U.S.C., sec. 821] 


That any person may file with the board a sworn 
complaint setting forth any violation of this Act by 
a common carrier by water, or other person subject 
to this Act, and asking reparation for the injury, if 
any, caused thereby. The board shall furnish a copy 
of the complaint to such carrier or other person, who 
shall within a reasonable time specified by the board 
satisfy the complaint or answer it in writing. If the 
complaint is not satisfied the board shall, except as 
otherwise provided in this Act, investigate it in such 
manner and by such means, and make such order as 
it deems proper. The board, if the complaint is filed 
within two years after the cause of action accrued, 
may direct the payment, on or before a day named, 
of full reparation to the complainant for the injury 
caused by such violation. 


The board, upon its own motion, may in like manner 


and, except as to orders for the payment of money, 
with the same powers, investigate any violation of 
this Act. 
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QUESTIONS PRESENTED 


The questions presented in No. 16,366 have been 
stated in the brief of petitioner Philip R. Consolo. 


The questions presented in No. 16,369 are: When 
a common carrier by water has been found to have vio- 
lated the Shipping Act, 1916, by excluding a qualified 
banana shipper and giving all its space under exclusive- 
dealing contracts to a favored shipper: 


(1) Is the carrier liable to pay reparation to the 
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(2) Did the Federal Maritime Board err in order- 
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it? 
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IN THESUNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,366 
PHILIP R. CONSOLO, 


Petitioner, 


Vv. 
FEDERAL MARITIME BOARD and 
THE UNITED STATES OF AMERICA, 
Respondents, 
FLOTA MERCANTE GRANCOLOMBIANA, S.A. 
Intervenor. 


No. 16,369 


FLOTA MERCANTE GRANCOLOMBIANA, S.A. 
Petitioner, 
Vv. 
FEDERAL MARITIME BOARD and 
THE UNITED STATES OF AMERICA, 
Respondents, 
PHILIP R. CONSOLO, 


intervenor. 


Petition for Review of an Order of the 
Federal Meritime Board 


BRIEF OF PHILIP R. CONSOLO 


COUNTER-STATEMENT OF THE CASE 


The three petitions now before the Court in Nos. 15,330, 16,366 and 
16,369 involve two decisions of the Federal Maritime Board. The Board's 
findings are essentially simple. The Board first found that Flota Mercante 
Grancolombiana (''Flota'') a common carrier by water, had violated the Ship- 
ping Act, 1916, by entering into an exclusive-dealing contract for all of its 


refrigerated space with a single preferred banana shipper, refusing any 
space to Philip R. Consolo ("Consolo") , an independent, qualified banana 
shipper. The Board next found that Consolo was entitled to a certain amount 
of reparation from Flota for part of the period of exclusion. 


Flota's petition for review in No. 15,330 attacks the first Board deci- 
sion, but Flota has explicitly retracted, and thus withdrawn from review, any 
claim that the Board's order requiring Flota to open its space to all quali- 
fied shippers was wrong. Thus, Flota has abandoned its principal defense 
before the Board to the effect that Flota's ships, which carry general cargo 
for the public at large, could not carry for more than one banana shipper. 


Consolo‘s petition in No. 16,366 claims that in three specified respects 
the Board did not award a sufficient amount of reparation, as it should have 
upon the facts as found by the Board. 


Flota's petition in No. 16,369 attacks the Board award of any repara- 
tion to Consolo. 


Briefs have already been filed in No. 15,330. This brief of Consolo 
is submitted (a) in reply to the Board's answering brief in No. 16,366, and 
{b) in answer to Flota's brief in No. 16,369. 


INTRODUCTORY STATEMENT 


The Board's answer in No. 16,366 deals briefly with each of our con- 
tentions. The facts as stated are facts. Our reply below can thus be con- 
fined to the issues, and we argue that the Board has neither met nor refuted 
the arguments made in Consolo's opening brief, nor shown that the law is 
otherwise than as we argued it is. 
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Flota's brief in No. 16,369 presents several problems unrelated to 
the merit (or lack of merit) of Flota's arguments. The first problem is 
presented by Flota's treatment of the facts. We agree neither with Flota's 
statement of facts, nor with Flota's treatment of the facts during the course 
of its multiple arguments. The Board's brief states that Flota's contentions 
are "untrue" and "distort the facts" or are "erroneous and misleading." 
The Board is right. We believe the correct facts have been adequately stated 
at length in our briefs previously filed and the briefs of the Board. Out of 
caution, however, we have been forced repeatedly to show ; in detail, that 
Flota's allegations are repeatedly untrue or misleading as a task neither 
pleasant nor conventionally required of counsel. For example, we show be- 
low that Flota's claim that the Board "delayed" a decision is untrue, an un- 
pleasant word, but the only appropriate one. Again, we show that Flota's 
point [IX is based on misleading this Court as to the contents of the Court's 
own files; Flota's statements are beyond the limits of proper argument, and 
merit not only rejection, but censure. 


A second problem presented by Flota's brief is the ee to in- 
form the Court of what positions Flota took before the Board. This neces- 
sity arises because Flota has now abandoned its basic position before the 
Board, has created arguments never made to the Board, and has, we submit, 
not informed the Court of the changes. Before the Board, Flota's counsel 
defended in the first phase of the proceeding on the ground that, although 
the Board's precedents dealing with the Grace Line (Flota’s US. flag com- 
petitor) =i be right , Flota's ships could not carry bananas for more than 
one shipper. ? The Board did not (as Flota claims) "delay" in deciding 
that Flota, as a common carrier, had violated the Act; rather the Board had 
to dispose of a litigated case over intensive arguments by Flota and its pre- 
ferred shipper -- arguments now abandoned. 


Flota's petition to review in the first proceeding (No. 15,330) continued 
to raise the arguments which Flota made to the Board in Si first proceeding. 


= 
Flota now claims that the Board should not have relied on a precedent Flota ac- 
cepted. 


4 


In the second -- reparation -- phase of the proceeding, Flota present- 
ed to the Examiner a brief which claimed Consolo was not entitled to repar- 
ation. This Brief neither made nor even suggested most of the arguments 
now raised in the Court (SJA 10). After the Examiner's decision on repar- 
ation, new Flota counsel filed exceptions which for the first time in either 
Board proceeding (a) claimed that the Board in the first proceeding had not 
found that Flota violated the Shipping Act by excluding Consolo; (b) claimed 
that the Board in the first proceeding had "delayed;"' (c) claimed that Flota 
had acted "reasonably" by excluding Consolo; (d) claimed that the Board had 
failed to consider arguments never made in the first proceeding; and (e) pre- 
sented a host of other, new, arguments. 


Flota's arguments in this Court, on review both of the first proceed- 
ing (No. 15,330) and the reparation report (No. 16,369) have little or nothing 
to do with the arguments Flota made to the Board throughout the first pro- 
ceeding, or through the hearing and Examiner's report in the reparation pro- 
ceeding. Rather Flota has: (a) informed the Court that it will not seek re- 
view of the Board's order requiring Flota to open its space to all shippers; 
(b) on brief in No. 15,330 substituted for the claims made in the petition for 
review the arguments about the first proceeding which were first made late 
in the second proceeding; (c) on brief in No. 16,369 claimed that the Board 
did not answer claims Flota's then counsel never made in the first proceed- 
ing; and (d) on brief in No. 16,369, invented some new arguments never made 
at any time to the Board. 


Thus, in answering Flota's brief in No. 16,369, in addition to repeatedly 
correcting statements of fact, we have been repeatedly compelled to retrace 
the course of the litigation before the Board. 


Finally, the third and least of the problems in answering Flota's brief 
is to answer each argument -- proper or not -- on its merits. This is done 
point by point below. 


5 
SUMMARY OF ARGUMENT 


I. REPLY TO BRIEF FOR THE BOARD 


Consolo's brief in No. 16,366 shows that, although the Board found 
the facts correctly, the Board's order cutting down the reparation award 
in three respects violated three specific rules of law. The Board's brief 
does not supply a refutation of any of Consolo's arguments. 


Thus, the Board held all equities were on the side of the injured ship- 
per, but denied interest on damages as an element of the award in the ap- 
parent belief that as a matter of law interest could not be awarded. The 
Board's brief now argues the Board had discretion to award or deny interest -- 
but this is not what the Board held. The facts, as found, compel the award. 


The Board shortened the period for which reparation was awarded, 
and thus partially excused the carrier from its legal duty to allocate space 
fairly to all shippers. The Board's brief defends this action, not on the 
ground that the carrier had no such duty, but on the ground that a shipper 
has a duty not to seek space, but an allocation of space -- a proposition un- 
supported by citation, and clearly not the proper standard. 


The Board excused the wrongdoing carrier from its failure to bear 
the burden of proof that during the reparation period other shippers would 
have taken space. The Board's brief defends the Board's decision to look 
at facts after the reparation period as rational and reasonable. This is not 
the issue; when the record showed that during the reparation period only 
three qualified shippers were ready to take space, and when Flota offered 
no other proof, the law required a reparation award based on this record. 


Il. FLOTA'S POINT I: ARGUMENTS THAT FLOTA 
DID NOT VIOLATE THE SHIPPING ACT 


Arguments that Flota did not violate the Shipping Act, belong in No. 
15,330 where that is the issue, and not on review of the Board's reparation 
award. Flota now argues, but did not argue to the Board in the proceedings 
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under review in No. 15,330, that it acted reasonably in totally excluding Con- 
solo. This is not even an issue under the Shipping Act; the statutory issue 
is whether the total denial was an unfair treatment or unjust preference or 
discrimination -- and the Board properly held it was. 


Flota claims its five years of exclusive-dealing contracts were simi- 
lar to bookings made after fair offer of space to all qualified shippers. They 
were not. Flota deliberately continued its exclusive-dealing in the face of 
two Board decisions. Flota did not "seek guidance" from the Board before 
executing the illegal contracts, but rather first made the contract and then 
defended before the Board on the ground that its refrigerated space could 
not be used by more than one shipper (a defense now abandoned). 


Flota claims the Board did not consider its arguments, a claim based 
on 2 distortion of Flota's behavior. Flota's defenses made in the first pro- 
ceeding before the Board were considered and rejected. Not until the repar- 
ation proceeding had been heard and decided by the Examiner did Flota in- 
vent the new and meritless claim that it had not violated the Act because it 
was reasonably confused -- an argument thereupon considered and properly 
rejected by the Board. 


Flota also presents a number of minor attacks on Consolo's actions 
which are not based on fact. 


m- FLOTA'S POINT i: THE ARGUMENT 
THAT IT WAS INEQUITABLE TO AWARD 
REPARATION TO THE INJURED SHIPPER 


Fiota blames the Board for "failure to make a timely response" in 
determining that Flota's exclusive-dealing contracts violated the Shipping 
Act, and claims the "delay" "rendered it inequitable" to award reparation. 
First, this argument assumes reparation is punishment, not compensation 
to the injured shipper. Second, there was no delay: the facts not recited 
by Flota show that the case took time before the Board because Flota and 
its preferred shipper litigated at length on a ground now abandoned, and be- 
cause Flota and its preferred shipper repeatedly sought delays. 
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IV. FLOTA'S POINTS I AND IV: THE ARGUMENT 
THAT A TOTAL EXCLUSION WAS AN EXCUSE 


Flota, the only banana carrier to Philadelphia, argues that its total 
exclusion of Consolo was not in violation of the Shipping Act because Flota's 
preferred shipper's sales did not harm Consolo. The argument is unsup- 
ported by any citation of exclusion cases, but proceeds from a false analogy 
to rate discrimination cases, where carriers charge different rates to dif- 
ferent shippers. This is not a rate discrimination case, but a total exclu- 
sion case, where the exclusion is the proximate cause of damage to the in- 
jured shipper. The precedents in exclusion cases uniformly award repara- 
tion for the damage caused by the exclusion itself. | 


Flota also suggests (without supporting citation) that at common law 
an ocean carrier had no duty to carry for the public at large. This is con- 
trary to a number of precedents of which Flota necessarily is aware. Flota 
also claims, without quoting the statute, that an exclusion does not violate 
the Shipping Act; this contention is refuted by the language of the Act. 

| 
V. FLOTA'S POINTS V, VI, VU, VII AND | 
IX: QUIBBLES AND INVENTIONS 

The five last points in Flota's brief repeatedly consist of newly-in- 
vented arguments never presented to the Board. Several of the arguments 
are based on statements of fact so incomplete or so misleading as to go be- 
yond the limits of proper advocacy. | 

Flota's Point V attacks the reparation computation, which rested on 
detailed proof (completely unrebutted by Flota) of availability of bananas, 
costs, ability to purchase, costs of shipment, ability to sell, and market 
prices. The Board accepted the unrebutted proof of costs and market prices. 
Most of Flota's attacks on the Board's findings were never presented to the 
Board. The attacks are often in flat contradiction to the facts, and they are 
uniformly speculations without legal or factual merit. 


Flota's Point VII opens by mis-citing the leading precedent placing 
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on the carrier the burden of showing a failure to mitigate damages. Flota's 
claim that Consolo should have mitigated damages by chartering ships (i.e., 
set up his own steamship line) does not reflect the failure of Flota to offer 
any proof that use of chartered ships was economically feasible, or that such 
ships had ever been used in the relevant trade. Flota's argument about space 
on other carriers similarly fails to recite the facts of record. 


Flota's Point VII’ appears to be a new argument that reparation is 
time-barred, although the claim is plainly for damages within the statutory 
period, before and after complaint was filed with the Board. 


The Board's report comments in passing that it should accept Con- 
solo’s unrebutted proof of damages. Flota's Point VIII distorts this into an 
assertion that the Board must accept findings of its Examiners -- something 
the Board neither said nor did. 


Flota’s Point IX says that Flota should pay no interest on the repara- 
tion award pending review because this Court "with the consent of the parties" 
stayed the review in No. 15,330 (not this reparation review). The argument 
is misleading to the point of meriting censure in view of the undisclosed fact 
that it was Flota itself which three times moved this Court for delay in No. 
15,330. 


ARGUMENT 
I. REPLY TO BRIEF FOR THE BOARD 
A. Introduction 


Consolo's brief in support of his petition to review the Board's repar- 
ation order (No. 16,366) argues that the Board's reparation order was insuf- 
ficient in three respects: (1) it arbitrarily denied interest as an element of 
the award; (2) it shortened the reparation period by placing on the injured 
shipper the duty to allocate space; and (3) it reduced the allocation of space 
used tocomputethe reparation award by failing to follow the rule of law re- 
quiring the wrongdoing carrier to prove all facts excusing a failure to carry. 
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The defense of the Board's decision is peculiar: while the Board's 
brief clearly recognizes each of the three subjects under discussion, the 
brief never supplies a direct answer to any of our arguments. Since our 
position is clear, we need note below only the extent to which our opening 
brief remains unanswered. 


B. Denial of Interest: The Board 
Enunciated the Wrong Standard 
The Board's report denied interest as an element a ‘the reparation 
award in one sentence (SJA 33): 
"We find it would be inequitable to award interest 
on an unliquidated claim before it was due and disallow 
any interest on the award herein.” 
This clearly means that the Board believed some rule of law disallows in- 
terest on unliquidated damages as something inequitable. : The quoted sen- 
tence cannot fairly be read as saying that the Board has in| its discretion 
considered the claim for interest and disallowed it because of (unspecified) 
inequities which would result. The contrary is true; the Board report ex- 
plicitly finds that the equities are on the side of Consolo, the injured ship- 
per (SJA 34): 
"There can be no question of inequity or unjustness to 
a respondent who violates the Act by means of an exclusion- 
ary contract. It is the shipper who has the equities on his 


side under the Act, not the favored shipper nor the Beeler” 
ence-giving carrier." 


In our brief we showed that anaward of interest should be niade where neces- 
sary in the interests of justice to award full compensation. We also showed 
that the Board made all the findings of precise injury on precise dates which 
require an award of interest to constitute full compensation. 


In answer the Board's decision is defended (1) by an accusation that 
we failed to continue quotations to show that Courts have aiecFetion to award 


2 Note that the Board speaks of interest on "an unliquidated claim" (i.e. claims 
Fnac aa ® 1m. | 
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interest and (2) by an assertion that the Board did not abuse its discretion. 
This is neither fair, nor an answer to our argument. The point is that the 
Board ruled out an interest award -- not as a matter of discretion -- but as 
a matter of law, while at the same time making all the findings which re- 
quire an exercise of discretion to award interest. 


Thus, the answer to our argument is an answer appropriate only to 
some other case. We can agree that in some other case, where the Board 
shows it understood its duty to order full compensation, interest might be 
denied. That is not this case. Here, the Board's findings compel an award, 
and the Board's language shows it misunderstood the law as preventing an 
award. 


C. The Reparation Period: The Carrier's 
Duty To Allocate Space 


In point I of the Board's brief the Board's decision to truncate the 
reparation period is defended on the ground that Consolo made no "proper" 


4 
offer until August 23,1957. The question is, then, what was "improper" 
about Consolo's earlier responses to Flota’s demands that he bid for all 
the space? According to the Board's brief, the response was improper be- 


cause Flota received more than one offer, hence Consolo was not entitled 
to all the space, hence Consolo (presumably gifted with clairvoyance) should 
have properly sought only a share of the space. 


Evidently , the answering brief is not an answer to our argument , where 
we pointed out that any shipper can ask for as much space as he wants -- 
the law places on the carrier, who alone knows whether shippers' demands 


3 The Board's brief says (Point Il), "The Board felt that Consolo was not entitled 
to interest .. ." How is this known from the Board's decision? What the Board said 
was interest on unliquidated damages is inequitable, without reciting a single fact in- 
dicating that if interest could be awarded, it should not be. 


4 No case is cited for the proposition that a shipper's demand for space is not 
"proper” unless accompanied by a statement that the shipper wants only a fair share 
of the carrier's space. 
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conflict, the duty to allocate equitably. It is no answer to assume that Con- 
solo knew before bidding what only Flota could know after all bids were in, 
and thus convert a legal response to Flota's demand into an illegal action. 
The record proves Consolo wanted space; ? it also proves that Flota illeg- 
ally denied him any space. Flota, not Consolo, violated the Shipping Act and 
its duties as a common carrier. Flota is thus liable to make reparation for 
the full period of the illegal exclusion. ° 


D.. Allocation of Space in Computing Basaran 
The Carrier Must Prove All Facts Excusing 
Its Failure to Carry 


Consolo argued that the Board incorrectly cut down the reparation 
award by excusing Flota from its burden of proving all excuses for failure 
to carry. The cases cited prove that the carrier wrongfully refusing space 
has the affirmative burden of showing that the existence of other shippers 
would sats lessened the amount of space to which the injured shipper was 
entitled. ’ Moreover, the record reveals that only three qualified ship- 
pers were ready to take space during the reparation period -- from which 


5 the unrefuted testimony was that Consolo at all times wanted a share of Flota's 
space (JA 96-100; SJA 72). 


6 In passing, we note that the Board's brief is wrong in asserting that although the 
Board ordered Flota to give Consolo space on July 12, 1959, Consolo was at fault for 
not shipping until September 1, 1959. Although we do not here complain of the July 
12, 1959 cut-off date, the fact is that the Board -- at Flota's request and over Con- 
solo's objection -- explicitly allowed Flota until September 1, 1959 to give Consolo 
sie (JA 16-17). 


7 the leading case is Hernandez v. Bernstein, 116 F.2d 849, 851-52 (C.C.A. 2d, 
1941), cited at length elsewhere in the ‘Board's brief. 


it follows that the reparation award should have been based on an allocation 
of one-third of the space to Consolo. 8 


The Board's answer to this argument (Brief, Point I) is not an an- 
swer at all. The cases establishing that Flota had the burden of proof to 
establish any excuses are not mentioned or answered. The fact that Flota 
failed in its proof is ignored. Instead, the answer asks questions: 'What 
percentage does the impartial arbitrator award?" and so on, and concludes 
that the Board "rationally and reasonably" made an award based not on one- 
third but on 18.46% of Flota's space. 


This is not an answer, but an avoidance of an answer. The question 
is not what an impartial arbitrator would award, but what the Board should 
have awarded in impartial accordance with the law upon the record Flota 
made. This question cannot be answered by ignoring Flota's failure of proof 
in favor of an assertion that the Board did not want to speculate. The way 
not to speculate was to respect the law requiring Flota to prove an excuse 


° The Board's brief (Point I) characterizes the percentage of 18.46% as the "sole, 
positive, undisputed fact on this point that was before the Board." This is an over- 
statement: It is also undisputed that in early 1957, when Flota's second illegal con- 
tract was being considered by its Board of Directors, only Consolo, Panama Ecuador 
(the favored shipper) and Noboa applied for space (JA 195-99). However, Panama 
Ecuador's president testified that Panama Ecuador would not have accepted less than 
all the space (JA 83). In August, 1957, shortly after the illegal 1957 contract was 
made, the record shows that Banana Distributors, another qualified shipper, began to 
seek space (JA 210-11). On November 15, 1957, Consolo filed his complaint. Banana 
Distributors’ complaint followed in July, 1958. Throughout the entire period these 
suits have been pending, only Consolo and Banana Distributors have chosen to assert 
their claims. On these undisputed facts, Consolo claimed he was entitled to one-third 
of the space. The Examiner agreed, and found the following (SJA 19): 

"Thus, on August 23, 1957, Consolo, Panama Ecuador, Banana Dis- 

tributors, and Noboa were the only actual or potential shippers of ba- 

nanas on Fiota's vessels. Panama Ecuador's witness testified, how- 

ever, that his company would not have accepted less than all of the space, 

a position confirmed when the company did not seek an allocation of 

space when Flota complied with the Board's order on September 1, 1959. 

This means, then, that only three persons or firms might have shipped 

between August 28, 1957 and September 1, 1959 (Consolo, Banana Dis- 

tributors, Noboa)}." 

Without disputing these facts (SJA 36-37) the Board relieves Flota from its bur- 
den of proving any excuse for exclusion during the reparation period, and ignored 
Fiota’s failure to show that other shippers were entitled to a portion of the space dur- 
ing the reparation period. 
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if it had any. In short, our argument has not been answered except by con- 
fession and avoidance, and the avoidance is legally insufficient. 


Il. FLOTA'S POINT I: ARGUMENTS THAT FLOTA 
DID NOT VIOLATE THE SHIPPING ACT 
Point I of Flota's brief is devoted to the claim -- irrelevant here -- 
that Flota did not violate the Shipping Act. This is simply a collateral at- 
tack on the Board's decision on the merits which is before this Court in 
No. 15,330. These arguments have been made and answered at length in 
No. 15,330; they are impertinent here, where the issue is the amount of 
reparation due for the violation. Without conceding the materiality of the 
Flota arguments , we discuss them below out of caution for the purpose of 
again correcting them. 


A. Filota Flouted The Law 


Section A of Flota's Point I reduced to its essentials, requests this 
Court,on review of the reparation proceeding, to find that Flota's conduct 
in excluding Consolo was not illegal, because according to Flota, denial of 
space to Consolo was not "unfair," "unjust ,"' "undue" or “unreasonable.” 


In its decision on the merits (on review in No. 15,330) the Board ex- 
plicitly found that Flota's past actions in excluding Consolo violated Sec- 
tions 14 and 16 of the Act. The Board quite properly determined that in 
excluding Consolo during the reparation period, Flota acted unjustly and 
unreasonably: "We find no justification for this conduct on the part of 
Flota .. ." (JA9). 


The illegal action of Flota requires, under the Shipping Act, an award 
of reparation for the harm done. It is not true (as we show below) that Flota 
acted on a mistaken view of the law, or made an understandable, reasonable 
error. Nor would it matter if Flota's actions in violating the law had been 
sympathetic. Reparation is not a punishment of Flota (though punishment 
is justified) but the righting of a wrong done to the excluded shipper. Dur- 
ing the reparation period, Flota collected $2,286,657.47 in freight from its 
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favored shipper (SJA 212), and it owes a fraction of this sum as reparation 
for the illegal exclusion of Consolo. Even if Flota's actions were subjec- 
tively reasonable (as they were not), they were objectively illegal, and the 
discrimination was unreasonable because the total exclusion of Consolo 
was without any legal excuse, and compensation is due. 


Flota begins its argument in Point I by asserting that its exclusive 
dealing contracts with its preferred shipper were no different from Board- 
approved two year forward booking contracts, offered to all qualified ship- 
pers on an equal basis. The trouble with this assumption, of course, is 
that Flota's contracts were for exclusive use of the space by the preferred 
shipper, and no other shippers were ever offered contracts or allowed to 
ship. What Flota insists on ignoring is the basic fact that Consolo was 
never offered space on an equal basis but was excluded by virtue of Flota's 
exclusive dealing contract with its favored shipper. This complete answer 
to Flota’s argument was set out at length in the Board report (SJA 33-34): 


"This argument, too, uses the erroneous premise 
that performance of the exclusive patronage contract, dur- 
ing a time when Flota unjustly discriminated against a 
shipper in the matter of cargo space and gave undue and 
unreasonable preference or advantage to particular persons, 
was a valid excuse for non-performance of obligations un- 
der Secs. 14 and 16 of the Act. The performance of the con- 
tract is the very act which constitutes the violation of such 
sections. We have held that such conduct was improper .. ."” 


In support of its erroneous premise, Flota says: 


*tAt the time the contract was entered into in 1955 
Panama Ecuador was the only shipper interested in utiliz- 
ing petitioner's reefer space. The Board's finding in the 
March, 1961 Report shows that in early 1955 Consolo in- 
spected petitioner's refrigerated space and found it unde- 
sirable for the carriage of bananas (Report, page 3). 


This is not what the Board found. The Board said (SJA 26-27): 


"Consolo first expressed an interest in space in the 
Spring of 1955 when he had a conference with Flota officers 
and ‘made inquiry as to the height of each chamber [for 
banana storage] and then the rate they were asking for the 
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"ships.' He inspected a ship later and found fault with the 

height of the storage chamber. Consolo was given figures 

as to what Flota 'wanted for the ships in its entirety* (sic) 

but he asked for a reduced rate on the lower chamber or 

for the upper two chambers at the proposed rates. The 

counter offers were rejected. Other negotiations, for a con- 

tract by correspondence and by conversations in 1956 and 

1957, did not result in a mutually acceptable arrangement. . 
The record shows (1) that in 1955 Consolo offered to take a portion of Flota's 
space but was refused because of Flota's insistence on all or nothing; (2) 
Consolo repeatedly sought space from Flota; (3) In early 1957, recognizing 
Consolo's desire for space, Flota invited Consolo to submit a bid and Con- 
solo responded (JA 204b-206); (4) Flota rejected Consolo's demands in 
August, 1957, October, 1957 (JA 208), fought Consolo's complaint before 
the Board, and finally granted space in September, 1959 only under compul- 
sion; in short, Flota never offered Consolo or other qualified shippers any 
space. Flota contracted with Panama Ecuador (the favored shipper) not be- 
cause "Panama Ecuador was the only shipper interested in utilizing peti- 
tioner's reefer space" as Flota's brief says, but because Flota chose to 
prefer this one shipper and reject all others. Flota's failure to recite Con- 
solo's long struggle for space neither supports the erroneous premise that 
illegal contracts were legal nor justifies its total exclusion of Consolo for 
five years because Flota made illegal contracts for five years. 


Flota concludes this portion of its brief by asserting its contract was 
valid when entered into in 1955, ''a conclusion confirmed by the Board's 
finding in effect that petitioner did not violate the Shipping Act prior to Aug- 
ust 23,1957." Here, again, as the absence of any citation to the Board de- 
cision suggests, the Board found no such thing. The Board found Flota in 
violation of the Act since the commencement of its common carrier service 
in 1955 as the following quotation proves (SJA 35): | 


"Flota was eventually found to have violated Secs. 14, 
Fourth, and 16 of the Act. No delay converted its past viola- 
tions into lawful conduct and Flota must take the consequences 
of its refusal (it became a common carrier in 1955) ; to take 
Consolo's cargo after Consolo asked for non-preferential serv- 
ice in 1957. Common carrier status is not created by nor are 


16 


violations of the Act non-existent until the Board's report 
is served. Both are brought about by Flota's own actions 
beginning in 1955." 


B. The Argument That by Compounding Its 
Law Violations, Flota Did No Wrong __ . 

In 1955, Flota contracted all of its refrigerated space to its prefer- 
red shipper, Panama Ecuador (JA 177). The Board found this contract il- 
legal (JA 1). On May 22, 1957, Flota compounded the illegality by renew- 
ing the contract for an additional three years (JA 187). The second con- 
tract was just as preferential to Panama Ecuador and as discriminatory 
to Consolo as the first. Yet, Flota argues that the second illegal contract 
was legal (contrary to the Board's finding on the merits) since it was re- 
newed pursuant to an option in the first illegal contract "prior to Consolo's 
demand of August 23, 1957" (thus ignoring Consolo's efforts to obtain space 
throughout 1957). This argument is no better than its major premise (that 
the first contract was not illegal) which is false. : Further, it ignores 
the command of the law that, as a common carrier, Flota had a continuing 
duty to make its facilities available on fair and reasonable terms to all 
qualified shippers. 


When the facts are reviewed in proper chronological sequence, it is 
apparent that Flota's making of the first exclusive-dealing contract, its 
renewal and Flota’s subsequent behavior was continuously in open and know- 
ing defiance of law. Thus: 

(i) In 1953, in Philip R. Consolo v. Grace Line, 4 F.M.B. 293, 300, 
the Board explicitly held that the common carriers duty to carry for all 
extends to bananas when carried in refrigerated compartments of vessels 
carrying general cargo from Ecuador to the United States. The Board 
said (4 F.M.B. at 304): 
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Note that Flota's argument that its 1955 contract for two years contained a re- 
newal option for three years (a) assumes that Flota fraudulently invited Consolo to 
bid in February, 1957-and'(b)‘contradicts Flota's argument that the 1955 contract 
was legal because the Board had approved contracts for a maximum term of two 
years. 


i 


“the contracts under which the present banana shippers 

have been favored by respondent constitute unjust dis- 

crimination in violation of Sections 14(4) and 16 of the 

Act ... Respondents will be required to cancel its pri- 

vate contracts for the carriage of bananas from Ecuador 

to the United States, and to pro rate available space un- 

der forward booking arrangements reasonable for the 

banana trade..." 

(2) Consolo attempted to obtain space from Flota from 1955 onwards 
(JA 5, 97-98, 150). 

(3) In July, 1955 Flota entered into an exclusive-dealing contract 
with Panama Ecuador for exclusive use of its reefer space (JA 177). 


(4) On March 6, 1957, Consolo responded to Flota's invitation to bid 
on all of Flota's refrigerated space (JA 204b-206). 


(5) On April 30, 1957 the Board served its decision in Banana Dis- 
tributors v. Grace Line, 5 F.M.B. 278. This decision reaffirmed the prin- 
ciple of Consolo v. Grace Line, 4 F.M.B. 293 decided in 1953, and ordered 
Grace to “pro rate its reefer space, upon a fair and reasonable basis, 
among existing shippers and complainants .. ." (5 F.M.B, at 286). 


(6) It is admitted that Flota knew about the Board's decision in 
Banana Distributors (JA 152). Nevertheless, without notifying Consolo, on 
May 22, 1957 (three weeks after the Banana Distributors decision) Flota 
executed the second three-year contract with its preferred shipper. 10 This 
was nothing less than a deliberate flouting of the law. Flota decided to sign 
a new three-year contract in May, 1957 without seeking any "declaratory 
order" that the contract was legal -- as it was not. : 


(7) On August 23, 1957 Consolo made a written demand for a share 
of Flota's space (JA 207-8). 


(8) On October 21, 1957 Consolo's counsel wrote Flota that if Con- 
solo were not given a share of space, Consolo would file a complaint with 
the Board on November 15, 1957 (JA 209-10). 


Consolo was informed of this action a month later (JA 207). | 
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(9) On October 30, 1957 Flota filed its petition for a Declaratory 
Order. 


{10) On November 15, 1957, Consolo filed his complaint with the 
Board (JA 41-45). 


(11) On November 21, 1958 counsel for Flota stated at the hearing 
that he would assume the Banana Distributors case was right, but claimed 
that differences in Flota's ships made the holding inapplicable (JA 133-34). 


(12) While Consolo's complaint was pending, Panama Ecuador threat- 
ened to breach its contract (JA 151-52) and Flota thereupon granted freight 
rate concessions (JA 191-95, 199-204; SJA 192-94) without offering Con- 
solo any space (JA 150; SJA 174). Thus, Flota perpetuated its election to 
continue its illegal contract. 


(13) On February 13,1959 the Court of Appeals for the Second Cir- 
cuit remanded the April, 1957 Banana Distributors decision for new find- 
ings. Grace Line v. Federal Maritime Board, 263 F.2d 709 (C.A. 2, 1959). 
The Court said: 


"Upon this appeal the Board would seek to support its 
Report by arguing that in view of Sections 14 and 16 an ocean 
carrier which transports commodities for the public generally 
cannot as part of its regular business carry also a particular 
commodity on a contract basis. But we cannot now decide 
whether this new argument suffices to support the Report and 
Order now before us." 


On May 4, 1959 the Board, on remand (Banana Distributors v. Grace 
Line, 5 F.M.B. 615) again held that Grace Line's refusal of reefer space 
to qualified shippers violated Sections 14 and 16 of the Act. The Second 


Circuit affirmed: Grace Line v. Federal Maritime Board, 280 F.2d 790 
(C.A. 2, 1960). 2 


These facts establish: 
(1) That when Flota entered into its first exclusive dealing contract 


DD D Nea eer PETS a RET OP 
This is the decision for which Flota twice asked this Court to stay No. 15,330, 
on the ground that the Grace Line case was identical, and having the Second Cir- 


cuit decision would save time in No. 15,330. 
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in 1955 there was a Board precedent that such contracts were illegal; 


(2) When Flota renewed its exclusive dealing contract in 1957 there 
were two Board precedents (one decided three weeks earlier) that such con- 
tracts were illegal; 


(3) Flota filed its Petition for Declaratory Order after it had entered 
into its illegal contract and after Consolo's attorney said a complaint would 
be filed before the Board; 


(4) When Flota entered into its exclusive-dealing contracts, no deci- 
sion by the Board or by any Court validated the contracts; all the precedents 
were to the contrary?” Flota's counsel before the Board explicitly ac- 
cepted the Banana Distributors case as correctly decided (JA 133-34). The 
remand of the Banana Distributors case, which Flota now argues excused 
its illegal conduct, occurred two years after Flota renewed its illegal con- 
tract. Neither the 1960 Court of Appeals decision in the Grace Line case, 
nor the Supreme Court's denial of certiorari in January, 1961 in that case, 
364 U.S. 933, for which Flota asked this Court to wait, have yet convinced 
Flota, although Flota has abandoned any review of the Board's order com- 
manding Flota to open its space to all shippers. !* Thus Flota's argument 


| 
ae A carrier's duty to carry for all who seek its employment is’ as old as the law 
of common carriage. So is the proposition that a carrier is liable for wrongful re- 
fusal to carry: The Wildenfels, 161 Fed. 864 (C.C.A. 2d, 1908), cert. denied 215 U.S. 
597; Swayne & Hoyt v. Everett, 255 Fed. 71 (C.C.A. 9th, 1919). 


oe Even though Flota has abandoned any review of the Board's order commanding 
it to open space to all qualified shippers, the Flota brief (Point I-A, Section 7) never- 
theless suggests that Flota was right in claiming that its refrigerated space could be 
used by only one shipper. The argument is that after the space was opened, several 
shippers agreed to cooperate in selling bananas. (The testimony Flota cites relates 
only to selling, and was introduced over objections of Flota's trial counsel). 

If space permitted, it would be amusing to compare this argument at length with 
Flota's arguments to the Board (See, e.g., JA 225). The essential facts are that wit- 
nesses for Flota and its preferred shipper claimed it was impossible for Flota to 
carry for more than one shipper because the several shippers would not cooperate, 
would get in each other's way during loading and discharging, and would thus delay 
the ship. In contrast, witnesses for Consolo and Banana Distributors, the other com- 
plainant, explained that it would be perfectly practical for several shippers to cooper- 
ate by hiring a single stevedore, and so on. 

Thus, Flota is now arguing that the fact it was wrong proves that it was right. 
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that it was anxious to abide by the law but had no way of knowing what the 
law was is discredited by the fact that Flota chose to exclude and only open- 
ed its reefer space to all qualified banana shippers under compulsion. 


€. Flota'’s Claim of Bad Faith 


Section 8 of Point I-A of Flota's brief is devoted to the argument that 
Flota acted reasonably in excluding Consolo because, it is claimed, Consolo 
didn't really want space. This argument verges on fantasy in the face of 
the facts of Consolo's long struggle for space. 


The short answer to Flota's argument lies in Consolo's repeated de- 
mands for space, his suit for space, and his instant acceptance of space 
when Flota was finally forced to obey the law, and his substantial damages 
suffered from Flota's exclusion. The record is perfectly explicit in prov- 
ing continued efforts by Consolo to obtain Flota space -- and the Board so 
found (SJA 26-27) -- and in proving Flota's continuous denials, in the face 
of suit, and even while cutting rates for its preferred shipper (JA 191-95, 
199-204; SJA 80, 192-94). While much of Flota’s argument was never pre- 
sented to the Board, and that which was presented was disbelieved, a more 
detailed refutation of Flota's individual claims of bad faith follows. 


(1) Consolo's Use of His Grace Line Space 


First, Flota claims that Consolo did not use all his space on Grace 
Line, and that banana prices were poor in the summer of 1958 and that some 
Grace Line banana shippers hoped to improve prices by reducing Standard 
Fruit's importations. Flota concludes that Consolo therefore was not in- 
jured by being refused space on Flota. 


The fact is that the banana market fluctuates (see SJA 195-200), and, 
of course, during the market's lows all importers lose money (see SJA 
201-4, Col. 13). During bad price periods banana shippers do not fill their 
chambers, but reduce their importations to the minimum freight requirements 
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of the contract, 14 thus cutting losses. Flota's statement that Consolo used 
less than his full space on Grace Line is thus misleading. Consolo used 
his space to its economic maximum just as Flota's preferred shipper did. 15 


Consolo's reparation calculations here take full account of the voyages 
on which losses would have been incurred and these losses are credited 
against the lost profits on sailings during better markets (SJA 201-4, 211). 
This is the only fair and accurate way to reflect the true loss of net profit 
over the entire period. But by Flota's logic, since no one wants space on 
sailings when the market is bad, only the profit on sailings during good 
markets should be counted as damages -- a theory which would increase 
the reparation due. | 


(2) The Dlusory "Offer" to Trade 


Flota says that in 1958 Consolo refused an (unwritten) offer from 
Panama Ecuador to trade his Grace Line space for the space Panama Ecua- 
dor had on Flota's vessels under its exclusive contract. 


In 1958, banana shippers on Grace Line (including Panama Ecuador) 
were sharing space on a pro rata basis pursuant to the Board decision in 
Banana Distributors v.Grace Line, 5 F.M.B. 278 (1957). Simultaneously, 
Consolo was attacking, before the Board, Flota's exclusionary contract with 
Panama Ecuador because such a contract violated the Shipping Act. If Con- 
solo accepted Panama Ecuador's offer he would have twice violated the 
Shipping Act since (1) the law required available space to be offered equally 
to all shippers; and (2) his acceptance of Panama Ecuador's offer would have 
made him a participant in Flota's illegal exclusive contract at the very time 
Consolo and Banana Distributors were attacking Flota's contract before the 

| 


14 On the Grace Line, during the period in question, the minimum freight require- 
ments were set by the Board approved forward booking contracts; on Flota, they were 
set fe Panama Ecuador's contract. 


> See SJA 201-4, Col. 5, showing great variances in the amount of stems aboard 
Flota's ships. 


Board. Thus, Flota is arguing that Consolo refused to trade space he held 
legally on Grace Line for space Panama Ecuador held illegally on Flota. 16 


(3) Chilean Line Service 


Flota's discussion of Consolo's dealings with the Chilean Line is a 


morass of misstatement. Flota begins by implying Consolo refused good 
Chilean Line space prior to 1958. The fact is the service was no good 
prior to 1958 (SJA 69-72, 149); in Banana Distributors v. Grace Line, 5 
F.M.B. 615, 618 (1959) , the Board said "Chilean Line is not a satisfactory 
banana carrier.” Even now, the service is not weekly and is suspended 
during the Chilean fruit season (SJA 153-56). When Chilean Line service 
improved in 1958 Consolo sought and obtained space on five voyages. There- 
after, Chilean Line refused further Consolo bookings and gave all its space 
to a major Chilean fruit shipper (SJA 151, 155, 156), continuing in 1959 in 
the face of Consolo's demands to know what the rates were (SJA 155-56). 
Thus, the facts establish that when it became possible to ship on Chilean 
Line in 1958 Consolo did so, notwithstanding the limitations of Chilean 
Line service. Consolo's further demands for Chilean space were refused. 


(4) Chartered Ships 


Flota also claims, both in Point I and Point VI of its brief, that Con- 
solo failed to mitigate his damages by chartering ships. This amounts. to 


16 Flota also relies on the testimony of Mr. Friedlander, manager of the favored 
shipper, who at the tail end of the hearing, reappeared on the stand and quoted Con- 
solo (after Consolo had testified and left the hearing) as saying he didn't want to ship 
on Flota. (Flota's brief reads as if Consolo's testimony were being quoted -- it is 
not). Flota says, "Consolo made no attempt to rebut this testimony, which the Board 
has wholly ignored." There were several reasons for this: (1) when witness Fried- 
lander took the stand this second time (May 12, 1960), Consolo already was shipping 
on Flota; (2) the conversation allegedly took place after the complaint was filed in 
November, 1957. Yet, at the hearings in November 1958 when Consolo tried to ex- 
pedite decision (to obtain space quickly), the favored shipper protested, intervened 
in opposition, and Friedlander testified at length. All through Friedlander's first 
testimony in late 1958 he never "remembered" this conversation. (And incidentally, 
the Examiner and the Board disbelieved Friedlander's testimony); (3) The conversa- 
tion was described as "needling" by Friedlander (SJA 170); (4) Consolo had in March 
1957 bid on all Flota's space (at Flota's invitation) (JA 205) -- proving that he want- 
ed space. 
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nothing more than a claim that an excluded shipper should set up his own 
steamship line. The Examiner disposed of this suggestion by saying (SJA 17): 


"It ill-behooves a common carrier, which has failed 
in its duty to perform for the public in general, to insist on 
such extreme counter-measures by a shipper deprived of 
space." 


In passing on the same contention, the Board said (SJA 31): 


"The 12th exception deals with complainant's failure 
to minimize damages by using other means of transporta- 
tion. Once the failure to perform common carrier obliga- 
tions and exclusion is shown, 'the burden to show a failure 
to mitigate the damages was upon the defendants.' Hernandez 
v. Bernstein, 116 F.2d 849 (C.C.A. 2d 1941) at pp. 851, 852. 
Flota offered no such proof other than a suggestion that char- 
tered ships might be used, but no suitable ones were shown to 
be available. Respondents have failed to show any mitigat- 
ing factors." 


In answering Point VI of Flota's brief, below, we show in detail that 
there was no testimony as to economic feasibility of using small chartered 
ships to any port (no evidence of rates and costs). More important, there 
is no evidence of anyone using small chartered ships to carry bananas in 
the North Atlantic trade here in dispute. All the evidence is that no one 
has done such a thing. ! 


D. Fiota’s Arguments Have Been Twice | 
Considered And Rejected by The Board 


Sections I-B and I-C of Flota's brief is again devoted to rearguing 
one of Flota's contentions made to the Court (but not the Board) in 15,330 
(that the Board never considered Flota's arguments that it did not violate 
the Act). This contention is preposterous on its face since the Board found 
against Flota on this contention. The Board held on June 22, 1959 "that in 
denying reefer space to complainants, and in granting that space to a single 
favored shipper, Flota has acted in violation of Sections 14 ‘Fourth and 16 of 
the Act" (JA 9, emphasis added). The Board explicitly found that Flota's 
past action violated Sections 14 and 16 of the Act, that Flota's exclusion of 
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Consolo prejudiced and disadvantaged him and that this prejudice and dis- 
advantage was undue and unreasonable. The Board's decision is perfectly 
clear and it is no longer open to Flota to argue that it did not act unjustly 

and unreasonably and in violation of the law when it excluded Consolo for 

four years while favoring one shipper. 


Flota's argument here, as in No. 15,330, is an invention which was 
never presented to the Board in No. 15,330, although Flota had ample op- 
portunity to do so. The argument that the Board never considered the 
“reasonableness” of Flota's conduct was never presented by then Flota 
counsel in the case on the merits (where the legality of Flota's conduct was 
squarely in issue), nor during the further hearing on reparation, nor in 
Flota's reparation brief to the Examiner. The argument appeared for the 
first time on exceptions from the Examiner's decision awarding Consolo 
reparation. Thus, the argument is clearly an afterthought, and even as an 
afterthought was answered at length by the Board in its reparation decision. 
The facts are: 


(1) Consolo's complaint in Docket 827, paragraphs 18 and 19 charged 
that Flota violated Sections 14 and 16 of the Act (JA 43-44). Flota's answer 
denied these allegations (JA 55); 


(2) At the hearing, Flota's counsel stated that Flota accepts the deci- 
sion in Banana Distributors v. Grace Line as the law (until reversed) but 
inapplicable to Flota "because of the [factual] differences which we have 
set forth in this proceeding" (JA 133-34). The factual argument -- Flota's 
only defense before the Board -- has been abandoned here. 


{3} The Recommended Decision found that Flota violated Sections 14 
and 16 of the Shipping Act (JA 34) and Flota specifically excepted to this 
finding, and argued its exception (JA 231); 


(4) The Board order of June 22, 1959 specifically found Flota vio- 
lated Sections 14 and 16 (JA 9-10); 


(5) Fiota’s Brief to the Examiner, in the reparation phase of the 
proceedings, argued that Consolo was not entitled to damages, but did not 
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argue that the Board had not found Flota in violation of Sections 14 and 16 
(SJA 10); | 


(6) On exceptions to the Examiner's recommended decision on repar- 
ation, Flota first argued that the Board did not find what it has found, i.e., 


that Flota violated Sections 14 and 16 of the Act; 


(7) The Board order of March, 1961 here under review clearly stated 
that these contentions had been considered and decided in the previous case 
(SJA 33): 


“In exception 2 respondent argues that it acted reason- 
ably and did not unjustly, unfairly or unreasonably discrim- 
inate against Consolo and therefore did not violate any statute 
during the period before the Board's order of June 22,1959. 
In exception 3 the incompleteness of the findings is averred 
and in exception 4 failure to find inequity in an award is ex- 
cepted to. Our report in 5 F.M.B. 633 has already held that 
in the past 'Flota has acted in violation of Secs. 14, Fourth 
and 16 of the Act.' (639). The facts and circumstances omit- 
ted all relate to more arguments that Flota did not violate 
the Act before June 22,1959. Such facts and the issues they 
raise have already been considered and decided in the first 
proceeding and are not appropriate subjects for exceptions 
in the reparations phase of this docket. The examiner prop- 
erly did not review these facts nor retry the issues they raise. 
The previous report on these issues is plain and is final as 
far as the Board is concerned. The only remaining issue was 
the measure of the reparation Consolo is entitled to under 
Sec. 22 of the Act. Facts bearing on this issue alone were all 
the examiner was required to consider." 


Nevertheless, the Board restated and explained its decision (SJA 34): 


“We have held that such conduct was improper in the 
following words: 'It is... clear that they (Consolo/and 
Banana Distributors, Inc.) were denied reefer space accom- 
modations by Flota, to their prejudice and disadvantage, and 
that Panama Ecuador, in receiving and using that space, was 
favored and advantaged. We find no justification for this con- 
duct on the part of Flota and conclude that in denying reefer 
space to complainants, and in granting that space to a single 
favored shipper, Flota has acted in violation of Secs. 14, 
Fourth and 16 of the Act.' Philip R. Consolo et al v. Flota 
Mercante Grancolombiana, (supra p. - In other words, 
as long as contract caused the denial of space there was 
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“a violation. The violation did not begin June 22, 1959, but 

long before this. There can be no question of inequity or 

unjustness to a respondent who violates the Act by means 

of an exclusionary contract." 
The Board then considered at length -- and rejected -- Flota's afterthoughts 
“advanced to prove absence of fault." Thus, Flota's statement that it did 
not brief the issue of statutory violation to the Board in the June, 1959 pro- 
ceeding is false (SJA 22-24), as is its statement that the Board did not con- 
sider Flota's afterthoughts in the proceeding here under review. The Board 
not only told Flota in March, 1961 that its contentions had been considered 
and rejected in June, 1959 but restated the reasons for its rejection, and 
disposed of Flota's afterthoughts as soon as they were argued. In short, 
Flota tried to reargue the issues of statutory violation in the reparation 
phase of the proceeding before the Board, just as it is doing in this Court. 
Its arguments were presented twice and rejected twice: this is the anti- 
thesis of no Board consideration. uF 


E. Filota's Argument That It Did Not Know The Law 


We have already answered Flota's argument in its Point I-D that it 
did not know the law. We have already shown (as the Board report also 
notes in a passage not quoted by Flota) that Flota's trial counsel told the 
Board at the first hearing on the merits that Flota accepted the Grace Line 
precedent as good law (JA 133-34) "we accept it as the law of this case 
until the C.C.A. reverses them, if they see fit to reverse the Maritime 
Board.” 


We have further shown that the Board correctly found that Flota chose 
to violate the law and thus legally, morally and reasonably must pay repar- 
action for its wrong. 


=> 

Apparently, even Flota had second thoughts about the argument since it next 
argues that even if the Board had considered the issue in June, 1959, it should have 
reconsidered in March, 1961. The trouble with this argument is that, as shown above, 
the Board did reconsider and reaffirmed its rejection of all Flota's arguments, not- 
withstanding the fact that Flota was not entitled to reconsideration of the 1959 de- 
cision. 
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Flota's final contention, compressed in footnote 15, asserts that the 
Board's staff should have told Flota its defense was no good and accuses 
the Board of delay in settling the issues. As we next show, the claim of 
Board delay is baseless. The delays were Flota's. | 


I. FLOTA'S POINT I: THE ARGUMENT. 
THAT IT WAS INEQUITABLE TO AWARD 
REPARATION TO THE INJURED SHIPPER 


Flota's Point II begins with the claim that the award of reparation 
for violation of the Shipping Act was discretionary with the Board. If this 
were so -- and we think it is not so a a complete answer is that the 
Board found Flota's actions to be inexcusable and did award reparation. 


Flota argues again, as it has already argued in No. 15,330, that its 
exclusion was justified because the Board "delayed" in disposing of Flota's 
petition for a declaratory order. We are compelled to show that this, like 
other Flota arguments, fails to state all the relevant facts, and actually 
misstates facts. At pages 2-7 of Consolo's brief in No. 15,330, and again 
above (pp. 16-18) , the relevant facts are set forth in chronological order, 
and Flota's behavior is examined in detail. These facts demonstrate that 
Flota's denial of space to Consolo was the result of wilful intransigence 
and deliberate choice to violate the law. The 1957 contract was signed inthe 
face of two Board decisions; 19 the Flota petition was filed long after the 
contract was signed, under the threat of suit. First Flota chose to violate 
the law, and much later purported to ask the Board to decide whether it had 
done wrong. 


a8 The cases Flota cites in footnote 16 of its brief do not, as usual, deal with ex- 
clusions of shippers; all the cases cited are ICC rate cases where the ICC set rea- 
sonable rates for the future, and did not hold past rates unreasonable. Flota's con- 
duct here was, and was held to be, thoroughly inexcusable throughout the reparation 
period. Under such circumstances, reparation must be awarded, and always has been. 


19 Again we note that Flota's defense before the Board began by accepting the 
Grace Line cases as the law: "The Grace Line case is good law but inapplicable 
because of the differences which we have set forth" (statement of /Flota counsel 
(JA 183-34)) quoted at length at p. 14 of our brief in No. 15,330. | 
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In mid-1958, while Consolo's complaint was pending, Flota reinforced 
its misconduct by granting concessions to the favored shipper (JA 191) ,when 
the favored shipper threatened to breach the contract (JA 151-52) , without 
offering any space to Consolo (JA 150). , 


Next it is unfortunately necessary to reply yet again to Flota’s con- 
tention that the Board was guilty of delay in deciding the issues. This con- 
tention is false, and we propose to show again (as we have in No. 15,330) 
that it is false. It is false because the "delay" in deciding the issues was 
due to Flota, and Flota's favored shipper, who fought against the claim that 
the exclusive-dealing contracts and the resultant exclusions were illegal. 
Flota and its pet shipper's chief defense, urged at length, was that Flota’s 
space could not be used by more than one shipper -- a contention rejected 
by the Board and now abandoned by Flota on review. 7” 


A compressed recital of the proceedings before the Board follows: 


(1) The Board granted Flota an extension of time to answer Consolo's 
complaint (JA 51-52). 

(2) Consolo demanded a prehearing conference; Flota sought delay 
(JA 57, 59, 60). 


(3) Flota moved to postpone the hearing (JA 65-69) and received a 
month's delay over Consolo's objection. 


(4) At the hearing, on brief to the Examiner and to the Board, Flota 
and its preferred shipper defended at length on the ground Flota could not 
carry for more than one shipper. 


(5) Consolo joined in motions to expedite briefs to the Examiner and 
to shorten the time for exceptions; Flota opposed (JA 169). 


(6) The favored shipper asked for an extension of time to file excep- 
tions; Consolo opposed (SJA 2-4). 


20 seus, the Flota complaint that it was not told by the Board's staff that it was 
acting illegally is in reality a claim that the Board's staff should have disbelieved 
Flota’s defense. 
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(7) Consolo asked for early oral argument; the favored shipper op- 
posed (SJA 5-8). 


(8) Flota twice sought an extension of time to comply with the Board's 
order to open its space; Consolo opposed, but the Board granted Flota's re- 
quests (JA 15-17). 


Every "delay" in the Board hearing was thus attributable either (a) 
to motions of Flota and its preferred shipper or (b) to Flota's choice to de- 
fend its illegal actions on a ground now abandoned. Flota acted illegally , 
knowingly chose to so act, sought no "guidance" until after its illegal act, 
obtained delays, fought against the result, and finally submitted only under 
compulsion. What Flota now calls the "essence" of its argument, the "cumu- 
lative weight of all circumstances" is, in essence, based on Flota's own mis- 
conduct. 


IV. FLOTA'S POINTS I AND IV: THE ARGUMENT 
THAT A TOTAL EXCLUSION IS AN EXCUSE : 

Flota's argument in Points III and IV of its brief attempts to avoid the 
consequences of its illegal acts by a theory so novel that if capable of reduc- 
tion to practice, it would be patentable. The Flota argument amounts to the 
claim that a carrier is insulated against liability for refusal to carry pro- 
vided only that the refusal is absolute. What Flota does is cite some cases 
involving rate-discriminations (not refusals to carry) in which the rule is 
usually stated that the amount of reparation due is measured by the harm 
done to a plaintiff by the fact that a competitor paid a lower rate. From 
this, by way of a steadfast refusal to quote the Shipping Act, Flota draws a 
false analogy to an exclusion case such as this, and says that here there 
must be an investigation of competition between the totally | excluded shipper 
and the preferred shipper to see whether the preferred shipper injured the 
excluded shipper. i 


It is obvious, however, that in an exclusion case the excluded shipper 
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never has a chance to compete with the preferred shipper. 7? The act of 
exclusion -- denial of space -- prevents the excluded shipper from even 
beginning to compete. It is the denial of space which harms the excluded 
shipper , not the giving of space to a competitor -- or to anyone at all. The 
harm to Consolo would be just as great if no one had used Flota's space or 
if all space had been given, Say, to a shipper of frozen shrimp. 


It would be convenient indeed for carriers if they could exclude a 
shipper and then escape payment of reparation by showing that the excluded 
shipper could not compete with the favored shipper because the excluded 
shipper was never allowed to ship any cargo. An argument so circular has 
never appealed to any court or agency and Flota cites no case so holding. 
Thus, in Hernandez v. Bernstein, 2 U.S.M.C. 62, aff'd 116 F.2d 849 (C.C.A. 
2d, 1941) reparation was awarded to compensate for the profit lost by the 
excluded complainant who was refused space to ship automobiles. There 
was no question of any harm to the complainant's export market abroad 
from competition by preferred automobile shippers , because complainant 
was never allowed to ship any automobiles abroad. 


All other liabilities for exclusion cases are similar; the question is 
how much was complainant damaged by the exclusion: Swayne & Hoyt v. 
Everett, 255 Fed. 71 (C.C.A. 9th, 1919); Midland Valley R. Co. v. Excelsior 
Coal Co., 86 F.2d 177 (C.C.A. 8th, 1936). 7 


The rate discrimination cases in the line begun by Interstate Com- 
merce Commission v. United States, 289 U.S. 385 (1933) , deal with quite 
another problem. In these rate cases, the carrier has accepted and carried 
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So here, Flota alone carried bananas to the port of Philadelphia. Thus, Flota's 
argument is that because it denied Consolo any space to Philadelphia, Consolo was 
not a competitor in the Philadelphia market. 


a Flota’s contention (Point Il) that the established measure of damages for unlaw- 
ful exclusion is applicable only to I.C.C. cases brought under Section 1(4) of the 
LC.A. (the refusal to carry section) is not accurate. In both Pennsylvania R. Co. v. 
Weber, 257 U.S. 85 (1921) and Baltimore & O. R. Co. v. Brady, 288 U.S. 448 (1933) 
the carrier’s refusal to allocate coal cars equitably was found to constitute unjust 
discrimination, undue preference and undue advantage -- and damages were awarded 
based on increased cost of mining coal shipped plus loss of profits on coal not shipped. 
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cargo for two shippers, but at different rates, and there is nothing illegal 
in charging either rate. Shipper A, charged a high (but otherwise legal) 
rate, must show that he lost profits because Shipper B received a lower 
rate, 7° In contrast, in an exclusion case, the injured shipper has lost all 
opportunity to make any profit at all. A shipper paying a legal rate has 
not been damaged by a competitor obtaining a lower rate unless the com- 
petitor has caused some competitive harm; but an excluded shipper has 
been damaged to the maximum extent by the fact of exclusion itself. In 
short, the illegal act of exclusion itself is the proximate cause of damage. 


Thus, in Points II and IV of its Brief, Flota is arguing not this ex- 
clusion case, but some rate discrimination case not here presented. Flota 
here did not engage in rate discrimination against Consolo because it re- 
fused to carry any cargo for Consolo. While this demonstrates the fallacy 


of Flota's argument, it may be worth the time to recite a few other flaws 


in Flota's discussion: 
| 


(1) In Point IV Flota says "It may be doubted that an ocean carrier 
in foreign commerce .. . ever had a common law duty to ‘transport goods 
duly tendered for carriage’."" This is not true, and not fair and candid 
argument. Even if Flota were unable to find the relevant authorities -- 
which we doubt -- over the years this claim has been in litigation, we have 
repeatedly cited cases dealing, at common law, with an ocean carrier's 
liability for refusal to carry. For example, there is Swayne & Hoyt v. 
Everett , 255 Fed. 71 (C.C.A. 9th, 1919) which we repeatedly cited before 
the Board. Again there is The Wildenfels, 161 Fed. 864 (C.C .A. 2d, 1908), 
cert. denied 215 U.S. 597, repeatedly quoted for the following language: 24 


2s Of course, as the court pointed out in Interstate Commerce Commission v. 
United States (289 U.S. at 300): "When the rate exacted of a shipper is excessive 
or unreasonable in and of itself, irrespective of the rate exacted of competitors, 
there may be recovery of the overcharge without other evidence of loss." [Citing 
Southern Pacific Co. v. Darnell - Taenzer Lumber Co., 245 U.S. 531, 534 (1918)]. 
So here, Flota's act of exclusion is illegal "in and of itself." | 


“s Again we doubt that Flota is unfamiliar with Ocean S.S. Co, v. Savannah Loco- 
motive Works & Supply Co., 131 Ga. 831, 63 S.E. 577(1909). | 


“According to all the authorities, the essential charac- 
teristics of the common carrier are .. - that, if he refuse, 
without some just ground, to carry goods for any one, in the 
course of his employment and for a reasonable and customary 
price, he will be liable to an action.” 


(2) Flota argues that even if at common law ocean carriers had a 


duty to transport, There was no such duty incorporated in the Shipping 
Act.” If true, the omission would be shocking. Flota, however, does not 
support its argument by quotation of the sections of the Shipping Act it was 
held to have violated. These sections (Sections 14 Fourth and16, 46 U.S.C. 
812, 815) say: 


"14, That no common carrier by water shall * * * Fourth. 
Make any unfair or unjustly discriminatory contract 
with any shipper based on the volume of freight offer- 

d, or unfairly treat or unjustly discriminate against 


e 
any shipper in the matter of (a) car space accommo- 
dations or other facilities, . . . (emp is e 


That it shall be unlawful for any common carrier by 
water * * * 

First. to make or give only undue or unreasonable 
preference or advantage to any particular person, lo- 
cality, or description of traffic in any respect whatso- 
ever, or to subject any particular person, locality, or 
description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever.” 


Flota denied Consolo any space, and gave all its space for year after 
year to one preferred shipper. If language has meaning, this action was 
unfair treatment and unjust discrimination "in the matter of cargo space 
accommodations" to the most intense degree possible. Equally , Flota sub- 
jected Consolo to undue and unreasonable disadvantage to the maximum ex- 
tent possible. No carrier could treat a shipper less fairly, or create a 
greater disadvantage, than by an outright exclusion. ad 


Se gr RES mae 
In its Point IV Flota also suggests its discrimination has not "proximately re- 


sulted in actual injury" because "mere denial of space to Consolo is immaterial." 
The actual injury was painstakingly demonstrated, and was, of course, caused by 

the exclusion. The denial of space, far from being "immaterial" is the gist of Flota's 
offense, was inexcusable, and caused the harm. 
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V. FLOTA'S POINTS V, VI, VU, VI, IX: | 
QUIBBLES AND INVENTIONS | 
The concluding pages of Flota's brief are filled with a series of pro- 
gressively weaker arguments. All are without substance, and some are 
positive impositions on the Court and the parties. Many are inventions 
.hever argued to the Board, and before discussing each Flota point on its 
merits (or lack of merit), we list these inventions and show they are not 


properly before the Court. 


| 
A. Flota Arguments Violating the Rule that Arguments 
Should be Made to the Agency, Not Invented On Appeal ps8 

Considerations of simple fairness and a proper regard for the ‘func - 
tions of agencies and courts have led reviewing courts to condemn attempts 
to inject upon review arguments not made before agencies: United States v. 
L. A. Tucker Truck Lines, 344 U.S. 33, 37 (1952); Unemployment Compen- 
sation Commission v. Aragan, 329 U.S. 143, 146 (1946). | 


Flota repeatedly violates this rule. 


1. The argument numbered 2 in Point V of Flota's brief attacks the 
reparation award as based on costs of bananas at the wrong port in Ecuador. 
The argument is meritless, as we show below, and was never made to the 
Board. On December 2, 1960, Flota favored the Board with 19 separate ex- 
ceptions to the Examiner's reparation decision, including one exception 
containing 11 sub-exceptions (SJA 22-25). Amid this welter there is no 
suggestion that banana costs were wrongly computed. 26 


Accordingly, the afterthought should be summarily rejected. 


2. The argument numbered 3 in Point V of Flota's brief objects to 
the freight rate (Flota's actual rate) used in computing reparation. Again 
the argument is a belated invention and was never presented to the Board 
(SJA 22-25). 


3+ a 
Similarly, the 36 "Grounds on which Relief is Requested" in Flota's Petition 
for Review here omit any claim that banana costs were wrongly found. 
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3. Flota's Point VII consists of four sentences claiming that the 
Board “made no mention of" Flota's claim that reparation was time-barred. 


One good reason for not mentioning the claim -- aside from its patent lack 
of merit -- is that the claim was never made to the Board in Flota's Ex- 
ceptions (SJA 22-25). 7” 


4. In addition to inventing arguments on appeal, Flota continues to 
argue points which the Board properly rejected because Flota presented 
no evidence at the hearing. Thus, Flota argues (Point V, paragraph num- 
bered 6) that the award based on an allocation of 18.46% of Flota's refrig- 
erated space to Consolo was in error. Yet, at the hearing, Flota's counsel 
himself introduced the evidence upon which the Board based its 18.46% 
finding with this argument (SJA 117): 


"{Mr. Giallorenzi] If you recall, Mr. Examiner, the attorney 
for Mr. Consolo picked the figure one-third out of the air 
and based all his calculations on the theory that, in his opin- 
ion at least, there were three only qualified shippers and 
that therefore all of his damages were assessed or based on 
one-third of the net profit that he would have made on the 
Grancolombiana vessels. We propose to show through this 
witness that when it became an actuality and a number of 
shippers applied for the vessels, the amount of space which 
was granted to Mr. Consolo was far less than the one-third, 
and we therefore argue, with, I think, a great deal of logic, 
that we here have an actual figure of X percentage which he 
was allotted." 


The Court should not be saddled with the task of throwing out this 
or other Flota arguments in opposition to Flota arguments. a 


The first trace of a claim of limitations is found in Flota's Reply to Consolo's 
Exceptions. 


28 Scattered throughout the Flota brief are other examples of arguments unsup- 
ported by any testimony and invented in Flota's briefs after the hearing: e.g., the 
claim (in Point VI, argument second) that Consolo did not use all of his Grace Line 
space, invented in argument to the Board; and the claim (Point V, argument num- 
bered 4) that Philadelphia stevedoring is not cheaper than New York - never argued 
to the Board. 
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B. Flota's Point V: Arithmetical Exercises on Review 


(1) The ‘e Computation 


The damage calculations here (SJA 195-204, 209-12) show in pains- 
taking detail the week-by-week prices at which bananas can be purchased 
in Ecuador, the costs of shipping and the week-by-week market price of 

- bananas in the United States. These costs and prices were based upon ac- 
tual records of banana purchases, loading costs, selling costs and sales, 
all of which were made available to Flota counsel at the hearing (SJA 79, 
91,92). The testimony was compelling and uniform that bananas were avail- 
able to Consolo at these costs (SJA 49, 50, 98-100) and could have been sold 
at these prices (SJA 49, 50-53, 72, 73, 74, 92-93, 97). Nothing is lacking 
in detail and precision of computation. Moreover, Flota never offered a 
shred of evidence attacking the accuracy of the cost and sales figures. The 
Board explicitly commented on the lack of any Flota evidence and said 
(SJA 37): ! 

‘In the absence of other proven data and of any dis- 

proof of complainant's figures, such data and figures have 

been used in the computation of reparations found to be due.” 

In short, the damage calculations are based on actual records of pur- 
chase, shipment and sale; every factor is taken into account. While the 
arithmetic is bulky (because Flota excluded Consolo on not one but many 


voyages) , the computation rings true at every point. The result is complete, 
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detailed and absolute proof of the damage suffered. The law could require 
no more, and has usually been satisfied with less. 22 


(2) Flota's Exercises 


After opening with a mis-description of the damage exhibits, Flota's 
Point V cites six alleged errors of the Board. The arguments are without 
merit: 


1. Flota's argument numbered 1 pretends that the damage exhibits 
rest on profits realized from Grace Line shipments. This is flatly not so. 
The exhibits are based on proof of market costs and proof of market sales 
prices. These proved market figures were applied to Flota shipments at 
Flota's rates. The cost figures for bananas and the sales prices have no 
relation to any particular carrier. 


2. The invention numbered argument 2 is simply an invention, un- 


supported by any proof, and unsupported by Flota's actual contract. The 


an In Midland Valley R. Co. v. Excelsior Coal Co., 86 F.2d177, 183 (C.C.A. 8th, 


1936) where a railroad refused to supply coal cars, and the plaintiffs recovered 

their lost mining profits, the Circuit Court of Appeals said: 
‘We understand that the amount of money which the plaintiffs would have 
earned from laboring in the mine during the reparations period has not 
been demonstrated with mathematical accuracy. In the nature of things 
it could not be.' But it is very clear that they were ready and willing and 
able to do the work and would have had something to divide between them 
and that they were damaged. In such a case the applicable rule of law is 
as stated by the Supreme Court in Story Parchment Company v. Paterson 
Parchment Paper Company et al, 282 U.S. 555, 51 S.Ct. 248, 250, 75 L. 
Ed. 544: ‘Where the tort itself is of such a nature as to preclude the as- 
certainment of the amount of damages with certainty, it would be a per- 
version of fundamental principles of justice to deny all relief to the in- 
jured person, and thereby relieve the wrongdoer from making any amend 
for his acts. In such case, while the damages may not be determined by 
mere speculation or guess, it will be enough if the evidence show the ex- 
tent of the damages as a matter of just and reasonable inference, although 
the result be only approximate. The wrongdoer is not entitled to com- 
plain that they cannot be measured with the exactness and precision that 
would be possible if the case, which he alone is responsible for making, 
were otherwise.’ " 

Accord: Eastman Kodak Co. v. Southern Photo Materials, 273 U.S. 359, 379 (1927); 

Bigelow v. RKO Pictures, 327 U.S. 251, 264-65 (1946); Anderson v. Mt. Clemens 

Pottery Co., 328 U.S. 680, 688 (1946). 
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proof is that Consolo could have purchased bananas at the proved market 
price (SJA 50) and in fact saved money by reduced joasing costs at the ports 
Flota served (SJA 46-48), 29 


3. Flota's argument numbered 3 is another invention, unsupported 
by a single citation to the record, and never argued to the Board. Flota 
carried bananas for its preferred shipper at a known rate, and denied Con- 
solo any space at that rate. This is the discrimination for which repara- 
tion is due. The references to the preferred shipper's alleged "superior 
bargaining power" are an affront in the light of the facts (a) that Consolo 
was suing Flota to get aboard and (b) that at one point, while Consolo's 
complaint was pending, the preferred shipper threatened to denounce the 
contract and Flota still offered Consolo no space (JA 151-52). 


4. The Flota argument numbered 4 is again a new fabrication never 
‘argued to the Board. Again, the proof was explicit that actual Philadelphia 
stevedoring costs were less than New York costs (SJA 77) , and that the pre- 
ferred shipper employed a public stevedore (SJA 85). . 


5. The Flota argument numbered 5 claims that the Board was bound 
to compute damages based on Baltimore stevedoring costs after the repar- 
ation period rather than using costs at Philadelphia (the port Flota served) 
during the reparation period. Consolo openly supplied both costs for the 


record, and the Board's decision is not a fit subject for quibbling on appeal. 


6. Flota's argument numbered 6 attacks the Board for accepting 
Flota's own argument that reparation should be calculated based on an 
18.46% allocation of space to Consolo (SJA 117). Flota now says that the 
allocation should be reduced in consideration of space the preferred ship- 
per would have taken. The Flota argument suffers from a number of fatal 


defects: 


© Flota's contract with its preferred agin (JA 177), paregrent 1 and 4, gave 
the art the option of selecting loading ports 


(a) Flota does not tell the Court that the president of the preferred 
shipper testified directly that his company would not share space (JA 83): 


"Q. You would not share it? 
tA. Would not share it.” 


When, under compulsion, Flota finally offered its space to all qualified 
shippers, the preferred shipper did not seek nor accept an allocation (SJA 165). 


(b) Flota says, without citation of authority, that it was the injured 
shipper’s burden to prove that the wrongdoing carrier had no excuses for 
its behavior. This is not the law, as we showed at length (with citation of 
cases) in our brief in No. 16,366. 


(c) Consolo agreed that the record shows two other qualified shippers 
were seeking space during the reparation period. Flota totally failed to 
sustain its burden of proof that other qualified shippers would have taken 
space, and thus failed pro tanto, to excuse its failure to give Consolo any 


space. Now, Flota is content to rely on the Board's holding that after the 
reparation period a total of five shippers took space (thus passing over 
Flota's failure of proof) but seeks to add in the sixth shipper which flatly 
declared it did not want space. Flota cannot have it both ways. If the Board 
was wrong in looking to events after the reparation period, then (as we 
claim) Fiota owes reparation based on a one-third allocation to Consolo. 

If the Board was right in looking to the post-reparation allocations, then 

the fact is that the sixth shipper did not take space. 


C. Flota's Point VI: The Failure of Proof on Mitigation 
Flota's Point VI begins with a citation which must be called mislead- 
ing, and continues with an argument based on statements about the record 
which the government brief has politely characterized as untrue. 


Point VI begins by citing Hernandez v. Bernstein, 116 F.2d 849 (C.C.A. 
2d, 1941) as authority for the proposition that "Consolo was under a duty to 
mitigate damages," What the Court said and held in Hernandez was (116 
F.2d at 852): "The burden to show a failure to mitigate the damages was 
upon the defendants [carriers].” 
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Flota did not bear its burden. Flota's statements in its argument 
"first" are based on a faulty premise and are factually wrong. The faulty 
premise is that an excluded shipper is under a duty to mitigate damages by 
chartering ships and thus setting up his own steamship line. The facts are: 
This suit involves carriage of bananas from Ecuador to U.S. North Atlantic 
ports. There was no testimony and no proof that small refrigerated ships 
(with refrigerated capacity close to Flota's) had ever been! known to carry 
bananas to North Atlantic ports. There was further no testimony that it 
was economically feasible to charter ships to carry to North Atlantic ports; 
in fact, there was absolutely no testimony as to charter rates at all. Flota's 
so-called "chartering experts" said small ships were available, but did not 
know rates (SJA 130-31), suitability for banana carriage (SJA 131, 138-39), 
and speed, when known, was slow (SJA 135). Every charter voyage the ex- 
perts heard of was to U.S. Gulf ports (SJA 139), which are several days 
steaming time closer than North Atlantic ports (SJA 180). In short, there 
was no testimony as to economic feasibility of using chartered ships, and 
no evidence that small chartered ships had ever been used in the relevant 
trade. 


| 
Flota's second argument is partly an invention < Flota says Con- 
solo didn't use his Grace Line space) and partly (the references to the 
Chilean Line) incomplete to the point of misdirection. The argument about 
non-use of Grace Line space was invented after the hearing and is mis- 
founded on the fact that during the summer months, when fruit prices are 
low, no importer (Flota's preferred shipper included) ships more than mini- 
mum quantities of bananas. The reparation exhibits were based on actual 
shipments via Flota, and show losses, not profits, during the summer dol- 
drums. These losses were, in fairness, applied to reduce the reparation 
claim. Thus, the surprising fact is that if Flota's argument were to be ac- 
cepted by excluding the summer months from the reparation computation, 
the reparation due would be increased. 


The Board's brief has answered adequately the ae ores claim- 
| 
ing that Consolo had space available on the Grace Line and the Chilean Line. 
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Flota's discussion of Chilean Line's service has been answered again above: 
Flota does not reveal that the Chilean Line refused Consolo space in favor 
of a major Chilean fruit shipper (SJA 155-56). °* 


D. Filota's Point VII: Unintelligible Invention 
Flota's Point VII asserts as a conclusion that Consolo's reparation 
claim is time barred. This is clearly an argument not made to the Board 
on Exceptions (SJA 22-25). ° 
clusion. Flota asserts that section 22 of the Shipping Act, 1916, contains 


What is not clear is the route to:this con- 


a two-year statute of limitations, and so it does. It follows that Consolo's 
claim for reparation for exclusion within this period is timely. a 


E. Flota's Point VII: Straw Man 


On pages 4 and 5 of its Report (SJA 28-29) the Board discussed the 
holding in the leading precedent of Hernandez v. Bernstein, 116 F.2d 849 
(C.C.A, 2d, 1941) including the Court's language as to its duty to accept 
findings based on substantial evidence and not rebutted. The Board com- 
ments "The duty of the Court is equally that of the Board" and goes on to 
note that in Hernandez the Court held the burden to prove failure to miti- 
gate damages was upon the defendants. 


Flota’s Point VII, by a wild leap, converts the Board's discussion 
of Hernandez into an assertion that the Board functions as a Court of Appeal 
. to review examiners' decisions. This is clearly not what the Board said, 
and even more clearly not what the Board did -- the Board report not only 
goes over all facts anew, but substantially modifies the Examiner's decision. 


at Flota says the Board "did not even mention" Flota's contentions. The Board 
did, and held them to be without merit. 


= Flota's answer'to Consolo's complaint contains no defense of limitations (JA 
52-55). Flota's Reply to Consolo's Exceptions before the Board is the first trace 
of any claim of limitations. 


33 Flota's three-sentence argument refrains from discussing Consolo's efforts 
to obtain space between 1955 and November 1957. 
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Thus, the whole of Flota's Point VIII is a fight against a man of straw 
or some less tangible substance. The Board neither said nor meant that it 
should abdicate its functions, and it did not abdicate them. Flota's argu- 
ment palpably distorts what the Board said and did. | 


F. Flota's Point IX: Censurable Argument 
In Point IX of its brief, Flota says it would be inequitable to require 
Flota to pay interest on the reparation pending appeal. The argument raises 
one minor and one major issue. 


The minor issue is the merit of a argument: it has none. The Board 
ordered reparation paid in March 1961.°* Interest on reparation awards 
runs as a matter of course: Louisville & N.R. Co. v. Sloss-Sheffield S.& 

L. Co., 269 U.S. 217, 240 (1925). Interest during an unsuccessful appeal is 
not a penalty, but mere compensation to the injured party ae of his 


money. 


The major issue is raised by the argument's distortion of the facts. 
Flota says it: | 
| 
"filed a timely appeal from the Board's June, 1959 action 

(Case No. 15,330) which in the normal course of events 
would have long since been decided. However, the Court, 
with the consent of the parties, stayed that appeal until 
after the denial of certiorari in the Grace Line case in 
January, 1961. But for that action, petitioner would have 
had a decision on the basic issue of common ceeace many 
months ago." 35 


The following facts are concealed behind the ctemant that "the 
Court, with the consent of the parties, stayed that appeal .. . 


(1) The Court's files show that Flota itself moved to stay the pre- 
hearing conference in No. 15,330 set in October 1959, on the representations 


Sh. SEPT pene De ema ey ae 
We leave aside the question whether the Board, having found L reperation due, 
spo grant Flota 60 interest-free days to pay up. 


5 again, what if Flota did have a decision on the "basic issue"! -- how would 
that affect interest on the reparation award? The reparation review was not stayed. 
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that the Grace Line case was pending in the Second Circuit, that it "turns 
on identical legal issues" and that "this petitioner [Flota] believes it may 
be possible to effect a substantial saving in the time of this Court and in 
time and expense for the parties herein if this action is deferred for the 
period requested.” The Government consented, and on October 7, 1959, 
Judge Edgerton stayed the prehearing conference. 


(2) One year later, on October 25, 1960, Flota itself moved again to 
stay a prehearing in No. 15,330 on the ground that an application for cer- 
tiorari had been filed in the Grace Line case, with the representation that 
it "turns on identical legal questions" and "this petitioner verily believes 
that it may be possible to effect a substantial saving . . . in time and ex- 
pense for the parties herein if this action be deferred for the period of time 
requested." The Government consented and on October 26, 1960 Judge Miller 
ordered No. 15,330 held in abeyance pending disposition of the petition for 
certiorari. 


(3) On February 17, 1961, Flota itself again filed a ‘Motion to Stay 
Proceedings" in No. 15,330 until the Maritime Board decided the repara- 
tion claim. Flota's motion told the court (p. 1), "No conceivable harm can 
result from granting of a stay. No conceivable benefit can result from deny- 
ing the stay..." 


(4) The government and Consolo answered and opposed Flota's third 
motion for a stay, In its reply dated February 24, 1961 (p. 6) Flota told the 
Court: "No stay of the reparation proceeding is sought, and Consolo's claim 
for interest on any reparation award would in itself effectively preclude re- 
sort to any delaying tactic." Flota's motion was denied on March 2, 1961. 


Fiota's arguments in Points I-VIII put the court and the parties to 
much trouble to correct the facts stated and focus on the real issues. Upon 
the facts just recited, we submit that Flota's argument in Point IX goes be- 
yond merely worthless argument. It is beyond the limits of fair argument, 
and unprofessional. 
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CONCLUSION 


The unquestionable facts and the relevant law require (a) dismissal 
of Flota's petition to review in No. 16,369; and (b) grant of Consolo's peti- 
tion in No. 16,366. Flota has chosen to seek review of the award in this 
Court. All the facts are before the Court, and the controversy is ripe for 
final disposition. Accordingly, the Court should enter an order terminating 
the controversy by requiring Flota to pay to Consolo the full reparation 


claimed in No. 16,366. | 
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